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P H E attention o
been: engaged with feveral
_ic& of the commiffions
ately iffued in this province. As I think itis
a fubie& of the greatell coniequenceo our liber-
f (hall take leave 1O review

have been urged in fupport of them; and
ondemn a meafure which

if truthand a reverential

writers on the fub-

ty and welfare,
guments which
whatever pain it may colt me toc

has proceeded to fuch fatal lengths,
regard to Qur excelient conftitution fhall compel me to do fo,
1 will not flirink fromths patriotic, though. difagreeable tafk.-
To fave myfelf and the rcager trauble, 1 will confider all the

a1 guments ufed on this occafion together, without afcribing to

cach particular gentleman his particular merit---1 begin mv
enquiry intothe legality of this commi{lion by confulting the
firlt auihority of the profeilion, ficm whofe inftitutes§ gball
extratt what appears applicable to this controvercy.

ragraphsdppoint are the fnl!ﬂmw Z 4 Tirs. cap. 28
.t OFers and herse fhall not &

1
L1
ic

before the Jultices of the one bench or the ot
Juftices Errant, and that for great and horrible
the king's efpecial grace &c.” .
¢ gdly, Thatcommiflionsare like to the king’s writs, ru::;B
are to be allowed which have warrant oflaw and’ continual®:
allowance in courts of juftice--for all commiffions of new
inveniion are againft law untill they have: allowance by
a&t of parliament. Commiffions of novel inguiries are de-
clared to be void--fo as a commiffion is a delegation by
warrant of an aft of parliament, or, of the common law
- whereby jurildiction, power or authority i§ canferred
i on others. - In the reign of Ldw. 3, the jultices were. fo
¢ careful that no innovation fhould creep in congerning com-
millons of Oyer and Terminer, that certain juftices having
: their atithority by writ, where they ought to have had it by
. commiflion, though it wereof the form and wardsthat the
legal commiffion bught to be. John Knivet chief jultice
by the advice of all the judges relolved, that thé faid writ
was contra legem, and where divers judgments were belore
then found againft J. S. the fame and al%.tha.t was done by
the coloar of that writ was damned.” ¢ I fee nothing elfe
in my lord Coke's treatife on this fubje& that will ferve to
+ elucidate my inquiry, I now defire to make a few remarks

¢ _upon thele. | i TS ; =

with refpe& to the firlt, and which is according to the
flatute of Edw. 3. cap. 2, I can conceive, no uyorr:is more
eflicy of fuch perfons only as are

fi;ong to prove the. nec
there mentioned being ap.poimed unde=r thele commiflions.
In the obfervations which 1 have recited and in allthe reft

which are in that chapter, there 1sn0 diftin&ion made be-
tween general & f(pecial commiffons, as tothe rules forthe
dire&ion of them,---1 thereore can (e no foundation for
Mr Hawkins’s opinion--all lawyers know that a fingle doubt-
ful opinion of any man, even of mylord Coke himfelf, is
not obligatory on our acegptance, much lefs an unfupported
opinion of Mr Hawkins who never was confilered asan au-
thority, but a mere laborious comopiler, and of no higher dig-
nity in a lawyer’s office than Giles Jacob —and the realon he
gi‘;cs in the opinion alluded 10 is certaialy not well found.-
ed. Sy e
~ aft. Becaufe my lord Coke is well known to be on all oce
cafions rather more prolix than concife, and therefore it is
not probable to fuppofe that he would have omitted mention-
ing fo mate.ial adigin&ion, if fuch a one had in faé&t extited,
edly. Becaule the words of my lord Coke are tooexprefs
to admit of any fuch ditin&ion.--He Girlt gives a definition of
eneral commiffions and the form of one--He then mentions
thofe that are particular, and cites five precedents where fuch

were granted-—and in the paragraph immediately fucceeding

he begins, “ concerning commiflions of Oyer,and Terminer,

Ten conclufions are to be ohferved &c.”( and thefe ten are all
that he makes in the whole chapter.) Any man who reads for
inftruétion and is content to take his authors mezning as he
finds it would neceffarily fuppofe thefe geuneral words includ-
ing both, meant both, cfl.»ccmlly when the autho: goes vmme-
diately from that which is faid To se the fubje& of this ob-
fervation, to that which is faid To s& XOT 50, and upon this
laft exprefly fpeaks. Befides,. if this particular claufe relates
only to fpecial commiffions, it may with as much propriety
be (aid. allthe relt do,and then the general commiflions bave
no reftraint at all. -
gdly.. If fuch a method of interpretation is admitted a pre-
ledlent is formed for difcovering the fenfeofany adther,howe-
ver 1efpeétable, in the annotations of a critick, who bas the
fagacity to find he means the dire& contrary of what he lays---
how_we are to account for the words great or horrible trefpaf-
fes, Fapprehend is not an effential epquiry. At that time
perbaps commiflions of Oyer and Términer did not iffue fo
much of courfe as they now do: I cahnot‘l‘]lcak of this cer-
tainly from hiftory, but it is much more < ily reconcileable
to my belicf, than that my lord Coke, fo remarkable for his
Plﬂicuhrity, fhould have omitted a diltin&ion of fuch great
1mportance, ifthere really had been fuch a one. However
we haye no rightte deftroy the seal meaning of a whole cou-
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k4 gext in any book,
f the public has for fome-time
of Oyer apd Terminer -
_ cannot bé exercifed here,for

the différent. ar- law direls, the idea of dilcretion is abfurd upon the princi-

: }’a}st;uc difcretion af that nat
a

‘prattice unlefs. contravene

much lefs in one of unimpeached authority,
&ion of one cquivocal expieifion.

R obfervation on the {econd extrafl is, thatif our fituation
will not admit of a ftri& adherence to the rules which -direét
ative in England, that prefogaiive

the exercife of any.preraga
{o far as parliamentor the common

to gratify our confiru

which inftrull every novice that ths
| inftances controul the execi.

tive ; confequently wherever the parliament-interferes with d
the exercife of any prerogative whatever, fo far as that inters
ference reaches, the rule is ahfolute and cannot be departed
from ; and the common law being the only fource from which
the king's prerogative is derived, the reflriéttons At imoofes
area partof it. 1f we are intitled to the benefit of aéts of
parliament preyiousto the charter, it muft be all or none © It
never muft be left to the interpyetation of judges to fay what
fhall and fhall not be in force ; for itis contraty to the true
policy of all weil regulated ftates to have the legiflaiive and
thy executive pawer in the fame hands and particalarly odious
to the gcncrous'fgqtimems ofa free pcnpi't:. with rcfpfi& to the
obfervation made t¢hat Englifh fubjc&s carry with them  into

.a new country the laws of the narent ftate to be ufed in itsin-

fancv as circumf{tances will admit, I anf{wer that thisis only

applicable to thofe who {cttle an uninhabited country ; though  +/

could it be applied to us, we certainly never fhould allow a
ure which is fcarcely tolcrable in
ate gf the moft fevere neceffity to be exereifeable here ata=.
ny time the caprice of one branch of the legiflature may § '
vide 2 feeming occafion for it---I .therefore main-ain my.po
tion, thatif any part of qur fituation makes it necelfary in or<
ver and Terminer here that the

der to intraduce coyts of Ov _
legal reftri&tions of th eir appointment fhould bejat all difpen(-

ed with, 1tis ILLEGAL O appoint fuch. I quote in confirma«
tion of_this geaeral reafoning the the ca?e_.- above cited by-
Coke, whereia all the judbes determined that where they were,
appointcd by wiit inftead of commiflion, though it were of
the form and words of | the legal commiffion. - Yet the
difference, nominal as it was, was faal," becaufe the
faid writ was contia legemy, fo ftriftly were thefe ‘commif=
fions confidere Loesebeme-e---much mores muft appointments;
of thetkind be contra legem which deftroy the very eifence:
of them---I pay no ‘attentioa to any private opinion againikan
expuels judicial authority, which muft govern our belief and’
d by fome later, andin order:
to conftitute a legal authority‘in a point of lawe There mull’
be a judicial opinion after a_folema .argument onl that point
only.--1f fuch a onccan & e i P"'n—@' it be, togsther wathy
fuch {tatutes as may have altered-e & conltitution of thefer
¢ourts fince the time from which I 'have now extrafted the
doltrine of them. | -+ " Ay e 2 | Y ! |
© Were I inclined to take an advantage of any man, Seclden;
has given me ane good opportunity 10 €0 fo, bat truth obliges:
fe to confefs, that jaftices of Oyer & Ternmner are not men «-.
tioned in the a& of 27 Hen. 8, to which he refers, and from:
which he fo elabarately, though {6 weakly argues -—.How he: ¢
could make a miftake {o anfortunate for his purpofe (oae nov
authorized by che quotation which he cites) I cannot poflibly
conccive but by fappoling he had a mind to difplay “the great.

ingenuity with which he cou'd arguc in the moft different ca.
fes ; of which however in‘the prefent cale he has given a ve-
be more weak than 1o fup-

ry unfuceefsful proof-—for what can
ofe the Aflembly, by providing againft trivial obje&ions to-
orm, meant to ¢hange the very eflence of an important pow-
er 2---Or can there be a more irrational conclufion than to 1n-
tend this from the claufe cited ? Had it related to fubRanc=
inffead of form it would not even thea haveferved his pur-
»fe, becaufe in general words the king is never included,
and no part of the r;rogativc can be affe&ed by implication..

4.t the fame time,. though itis not neceflary, I muft doubt the,

authority of the Queen’s peace a&as it is generally belicved to.
be obfolete. 1n Sir Matthew Hales pleasof the crown- fol. 23
I findas follows, that the jutices of Oyer and Terminer ia
criminal caufes cannat be by writ but maft be by commifiion -
under the Great Seal; otherwile their proczedings are void.:
42 Affis. 12, as alfo in fol. 31. by the flatute of g Edw.
2, cap. 5, Juftices of Oyer and Ferminer, Jail Delivery and.
Affize are to fend their records and procefses determined &: "
ut in execution to the Exchequer at Michaclmas once every:,
gcar urdet their Seal, to be kept by the trealurer and chame
yeslains, but are to take out their eftreats firfl. T B
I would by na means attempt to impofe upon the public by
referring to books of go authority. ‘his is 3 circumflance [
leave for a Selden a Regulus & the Gentleman witheur a name
in the North-Carolina Gazetic to do. My quotations are
thercfore in a great con ftitutional point from that able crown -
lawyer, Sir Matthew Hale, one of the firit chara&ers in the.
law England ever produced. I therefore now offer to the

good people of this country the matter of law above cited ;
wherein the reader will obferve in the firit place-that no com--
miffion of Oyer & Terminer can iflue but underthe GREAT
SEAL, by which no perfon I prefume will have ingeauity
enough to difcover is mgant tho Great Seal of North-Carolis

nd, b

les of our conftitution,
legiflative anthority can in al
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