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This is
the Law

BY WILLIAMJOSLIN
(For the N. C. Bar Association)

MORTGAGES
The word “mortgage” has a defi-

nite meaning for almost everyone. The
law concerning mortgages is contin-
ually growing in response to changing
uses made of this device. This discus-
sion will deal solely with mortgages
on real estate, although many of the
principles discussed apply equally to

mortgages on personal property, or
“chattel mortgages,” as they are
known.

A mortgage has been defined as any

form of instrument whereby title to '

real estate is reserved or conveyed as

security for the payment of a debt or
the fulfillment of other obligation.
Thus, a mortgage can be used as se-
curity for the performance of the con-
ditions of a bond or other agreement.
However, the most frequent use made
of the mortgage is to secure the re-

payment a)f a loan of money made to
the borrower, or mortgagor. His ob-
ligation to repay the loan is usually
contained in a note or notes, which are,
separate from the mortgage. The
mortgage itself refers to the note or
notes executed by the borrower, and
states that the title to the property
has been conveyed to the lender or

mortgagee, who may, under certain
conditions, enforce the payment of the
note or notes through the foreclosure
of the mortgage and the sale of the
property.

Deeds of Trust
In North Carolina, the term “mort-

gage” is commonly used to include, in
addition to the conventional mortgage,
another paper known as a “deed of
trust.” Instead of being a two-party
instrument like the mortgage, the
deed of trust is a three-party paper.
The borrower in this type of instru-
ment conveys the title to his property
to a trustee to secure the repayment
of his note or notes to the lender. The |
trustee has no direct interest in the
security; he merely holds the legal ti-
tle to the property so long as the deed
of trust is outstanding. It is his duty
to forclose the deed of trust if a de-
fault occurs and if the lender demands
foreclosure. For purposes of this ar-
ticle the term “mortgage” will include
“deed of trust” as well, except where
indicated otherwise.

A mortgage must ordinarily meet
certain formal requisites. First of all.
it must he properly signed by the
owners of the real estate included in
the mortgage. Secondly, the proper-
ty conveyed as security must be des-
cribed sufficiently to permit its iden-
tification. Thirdly, the mortgage must
state that the conveyance is condi-
tional upon the payment of a certain
sum, or the fulfillment of certain con-
ditions. Finally, a mortgage should
be recorded in the Register of Deeds
office in order to give all persons no-
tice of its existence and to establish
its priority. Failure of a mortgage
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to meet these requirements ordinari-
ly renders it invalid and unenforce-
able.

Foreclosure
So long as the borrower meets the

payments on the mortgage, the lender
cannot foreclose.

Upon the failure of the borrower,

to comply with the terms of the mort-
gage, the lender has the right to fore-
close on the property. Default in
meeting the terms of payment is the
main cause of foreclosure. However,
the mortgagor may have failed to per-
form other conditions of the mortgage,
such as the payment of taxes on the
property.

Most mortgages for the payment of
money in installments contain what is
known as an “acceleration clause.”
This clause provides that, upon de-
fault in making any payment under
the mortgage, the mortgagee has an
option to declare the full unpaid bal-
ance of the indebtedness due, and to

foreclose for the payment of this en-
tire balance.

Foreclosure may be accomplished in
either of two principal ways: (1)
Through the filing of a law suit; (2)
Through the power of sale set out in
the mortgage itself. The second of
these two procedures is the one usual-
ly employed.

The requirements of foreclosure un-'
der the terms of the mortgage arei
carefully set out in our laws. The
¦foreclosure sale must be advertised for
at least 30 days by posting a notice of
sale at the courthouse and by newspa-
per advertisement. The actual fore-
closure sale is held at the courthouse
and is in the form of a public auction,
unless the court order or notice of sale
provides otherwise.

At the sale, the property is sold to.
the highest bidder. The borrower can,'
of course, bid at the sale. The sale I
does not become final until ten daySj

ihave elapsed, during which time the.
bid may be raised. Upon the filing)
of a raise of bid, the property must|
be readvertised and resold at public
auction. This procedure may be re-'
peated as often as raises of bid are
filed on the property. At any time
nrior to the final expiration of time
for raise of bid, the borrower can stop
the foreclosure proceedings by paying
off the debt, plus accrued costs.

Deficiency Judgments
Vlhat can the lender do if the prop-

erty fails to bring a price sufficient
to pay off the indebtedness? Subject
to one important exception noted be-
low, the lender can sue the borrower
and obtain a judgment requiring him
to pay the difference between the
mortgage debt and the amount realis-
ed from the foreclosure sale. Such a

; judgment is spoken of as a "deficiency

judgment."
Under North Carolina law a lend- '

er cannot bring suit for a deficiency
judgment where the mortgage was

; originally given to secure the payment
of the balance due upon the purchase
price of real estate. In other words,
the lender must rely solely upon the
real estate to recover the balance due
upon a purchase money mortgage.
This rule of law was enacted during
the depression of the 1930’5.

Transfer of Mortgaged Property
Can the borrower on real estate

transfer the property without paying
1 off the debt ? Ordinarily, the borrow-
l er can sell or otherwise dispose of the

I property as he sees fit, leaving the
mortgage debt unaffected. The new

) owner of the property must, of course,

| keep up the payments on the mortgage.
The holder of the note secured by the

i mortgage must accept payments of
the debt from the new owner of the
property.

If the new owner of the mortgaged
real estate default in his payments,

’ can the original borrower still be
forced to make these payments? As
a practical matter, the question seldom
arises. The holder of the debt ordi-

, narily depends only on the real estate
: for payment. As a matter of law, he
• is required first of all to foreclose
• against the real estate. If the mort-

i gage, as shown on its face, was origi-
¦ nally a “purchase money mortgage,”

¦ then, as noted above, the land alone
i must stand for the debt. The fact
- that the original borrower has trans-

ferred his interest to another does not
alter this fact. If the mortgage was
not originally a “purchase money
mortgage,” then, the borrower can be
required to make up any deficiency
of the mortgage debt after foreclos-
ure. Any subsequent owner of the
real estate, who expressly agreed to
pay the debt, can likewise be required
to make up any deficiency.

Paying off the Mortgage

The usual method of disposing of
a mortgage debt is, of course, by pay-
ment in full. At the time of payment
the mortgage or deed of trust, and the
accompanying notes, should be marked
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“satisfied and paid in full” by the
holder of the debt, and should be pre-

sented to the Register of Deeds for
cancellation. Failure to have the pa-

pers promptly presented for cancella-
tion may give rise to trouble later,

should the original papers be mia-
placed.

Sack Sewing Skill
To Bring Rewards j

Special recognition and awards for |
home sewing skill will be offered at,
major state and regional fairs
throughout the nation in 1954.

A “Save With Cotton Bags” Sew-
ing Contest will be a feature of the
women’s department program of 45

fairs held in 34 states during late sum-
mer and early fall, the National Cot-,
ton Council explains. The program is

i sponsored by the Cotton Council and
the Textile Bag Manufacturers As-
sociation in cooperation with the Pfaff
Sewing Machine Company.

A deluxe portable sewing machine,

cash prizes, and gift certificates will
be among the awards offered at each
participating fair. Entry classifica-
tions highlight the versatile re-useful-
ness of cotton packaging and include
such items as mother and daughtei
dress ensemble, curtains, stuffed toy,
pajamas, and luncheon sets.

The winning entry from each fair
will b judged in national competi-
tion, with the 1954 “International Cot-
jton Bag Sewing Queen” and two run-

Jnersup named in ceremonies duri’rEß’he
I International Dairy Show in

i go’s amphitheater, October 9-16. The
three national finalists win all-expense
paid trips, a week’s stay in the na-
tion’s second largest city, and gifts
valued at more than $2,500.

Contest details will appear in fair
premium books or may be obtained by

: addressing requests to the National
Cotton Council, P. O. Box 18, Mem-
phis, Tennessee.

I Education is a process of driving a
I set of prejudices down your throat.

—Martin H. Fischer.
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