led States s0 requiring It.
ustice ¢an preside at his
‘over any eourt in this eircuit,
ear matters in chembers, as a ¢lr-
~Judge. defendants could
ve before the Chief Justice
@ few days' notice, to the other
[de, to vucate the order of injunction
fing been improvidently granted.
|s recent precedent for such a
arse. It will be recalled that a few

ps mgo, the United Btates district
judge for the eastern district of this
e, in & sult in equity before him,

inted recelvers for the Atlantic
‘North Carolina Raliroad Com-

¢, the comtrolling stock of which

& State owned. The counsel for the
yallroed 4nd the State immediately
moved before the Chief Justice to

“strike out the order appointing the
réceivers in the case, because the court
‘was without jurisdiction to have ls-
‘stied Jt. He entertained and granted
the motlan. It was all accomplished
fn a very few days. A slmllar motion

" 1n the case could have heen made be-
“fore the Chief Justice as to the or-
ders of Judge Pritchard In the rall-

Ciposd sults, 1If hils orders were unau-
thorized and unprecedented, the Chief
‘Justice would have vacated them: If
they were made In w proper exerclse

‘of judicial discretion, he would have
refused to strike them out. There was
danger In this course. 1f the Chief
Justice had approved Judge Pritch-
ard's course, it would have beeén an
assurance 1o the public of the proprie-
ty of his order: if he had not, the sub-

 dect would have been dropped from
the pudblic mind.

In either event, there would have
been no opportunity ror a grand-stand
play as defendefs of Btate soverelgnty
{r thas limelight of public agitation.

PART IL

'l'iE SUITS IN THE SUPERIOR
(COURT.

The rate bill provided that it should
take effect on the lst day of July,
1807. The order of injunction in the
Cirouit Court was signed on the 20th
day of June. 1t enjolned the corpora-
tion commission and Attorney General
from putting the statutory rates into
effect. Later, on July 6th, on the fil-

T | repornt
der th

ty Ju=
riea” '

At about the same time, other
agenls of Lhe Southern were arrested
by the police magleirate of the mu-
I nleipal court of Asheville, On petition,
{ the ‘clreult judge insued a writ of ha-
| beas corpus, but berore It could be
| served, the police nragistrate discharg-

| ed the prisoners. While Judge Pritch-
lard was at Raleigh, the police mag-
| lstrate re-arrested the same agents,
| tried, convicted and sentenced them to
| thirty days on the roads. A This pro-
ceeding rather {lustrated the nursery
rhyme: “When the cat ls away, the
mice will play." On als réturn to
Asheville, Judge Pritchard bad the
prisoners brought before him, on a
writ of habeas corpus, held the section
of the rate bill containing the penalty
clause to be uncomstitutional, In &
we!l-prepared opinfon, and discharged
them. Later still, Mr. Finley, the
president of the Southern Rallway,
was arrested by the Asheviile police
maglstrate, and at once released by
the Federal Court.

There were other pleas entered 'n
the case of the agent, Green, at Ral-
eigh, before the Superior

tions Don't Stop Wake '

cussion., One of these was that the
act was confiscatory and In violation
of the fourteenth
fendants moved for a continuande, in |
order to offey evidence upon the fact:
that the rates prescribed by the Leg-|
jslature were unremunerative
therefore confiscatory.
entered by the
Green case, and by the Btate In the
habeas corpus suit at Asheville, I

CONTENTIONS OF STATE. |

The contentipn of those who justi.’
fy the courss of the Superfor Couri |
is that the penalty eclause of the act|
is o criminal statute; the order of the
Clreult Court of the United States did
not enjoln, as a fact, the prosecuting
officers and grand jurfea of the State;
if it had, the Federal Court did not|
have power in an equily case to re-
strain State officers in the prosecution |
of A& criminal statute; the act on [ts
face |s constitutional, and, untll
declared unconsatitutional by a court
of competent jurisdietion, the duty
rests upon the Buperior Courts of the

ing of a supplemental blil by the
Southern Railway, the Federal Court
further enjoined certain  Individuals,
who hsd Instituted penalty sultas|
ageinst the BSouthern MRailwav wmince
the Arst Injunction, and made them
parties to the original suit. It further
enioined all ather persons, Individuals
and corporations, from Instituting or
further prosecuting any sult, or other |
proceedings, <ivil or eriminal, ag#inst
the complainant. for the recovery of
any penalty or punishment under the |
gald »ct, or under any law of North
Carolina because of fallure of sid
complalnant or ity employes to put In-
1o effect the frelght or pasfenger Tates:
provided for in the legisintive act

At the opening of the Superior Court
of Wake county, at Ralelgh, N. C, on |
Monday, July Ssth, His Honor Benja- |
min F. Long, judge presiding, charged
the grand jury in effect, that the pen-
ity clause of the rate bill was a erim-
inel aslatute of the State. {1s r-urr-r»-n~|
ment could not be enjained by the
lower Federal caurts until |

declared |
unconstitutional; and they should pre- |
sent any rallroad or [tz agents selling |
tickets at more than the two and &
squarter cent rate provided in the act. |
The grand jury, on July 16th, indicted |
the Bouthern Rullway and s ticket
Aagent, Mr. T ¥ Green, for vielations |
of the act. The Indictments were re- |
turned ten davs after the .-|I|='|-]f'~111f-n.|
tal bill of complaint nf the Southern
Raflway and the furtheyr nrder of the |
Federgl Cour? ning provecutions, |
¢ivll or eriminal, we tiled  In the
clerk's oflice a1 Fa)

The Indired partie
trial the next dav

£

enin
re
et
were put
nvicted

(\n
ind e The
counsel for the Ecathern appeared for
defendanta It Inuinteq] that the
oourt should not araceed
trial, because the Court's fu-
risdictlon had firs! i and the Aw
fandants bw oarder of thut court had
been permitted ta well tlekets at the
eximting rates The g oedings In the
Federal Court wers Bled with the
nerior Court as the
1t furisdictior
overruled the ples
to be contsitutinnal

The partiea w
court Imposed South
¢rn Rallwav of $30,000 4nd upon th
tickat agent of 15

NEWSPAPER COMMENTES

The progress of the tri ca
was reported in the newspipers, with
all the sen=utinnalisn ] he
made to accompiny 1 S OVEFROY
addressed an open letter tiv the
perior Court Judges of the Stite cull-
1!:‘ upon them to charge t) Er
Juries In the State, notwithstanding
the Pederal Court's Injutietion, ta in-
diet the radlroads and their emploven
‘Qf violations of the penally
The News and Observe:
July 24, declared

“Judge Pritchaid'e in
worth the paper it on,
every man charged more thun two ar
® quarter cente for o Vieket hrings
aguinst the North (“arn inilrond
and the Western Narth Carolina frall.
poad. A State law Aemands greater
reverence than an uonu! horized Fed
eral injunction

A meore oongervallye
Btate declared

“This great Biate rth Carolina,
Belr to more than three centuries of
honorable past; and wiriving roward w

fendid future, has been treated with

isdain by a Federal Judge, at the in.
Bance of certaln chronically malcon-
tent raliroad companies'

It was announced by the press that
Hiy Honor Judge Pritchard
ed Stateg Circult juage, his
LWy from Asheville 1o Ralelgh. to ls-
e a writ of habeas <orpus  Edito-
~rilly; The Newa and Observer, the ap-

I.wl organ 4n this mutter of the
2 srnor, sald:

Wl & Federal Court fudge uttempt
0 coerce a judge of the Buperior
w of North Carolina.to prevent the

- gorcement of the criminal laws of
ja Btate? The question will be an-
Fered to-day. in all probhability, Wil

‘Btate of North Carollna get down

‘u knees In the presence of this

il Judge. who s expected 1o stay

eed) in the State courts, cone

ko the exprees provisions of the

e of the United Statés. which place

i ons upon the powers

Judletary ™
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act was determined

Btate. regardless of the Federal
Court's Injunction te enforce the law

There {8 no  doubt that the cane |
of Fitz va, McGehee, which has hean
sn often cited and discussed, layvs
down the general propositlon that the
officers of the State cannot be re-|
strained from prosscuting viclations
of the criminal statutes. But every
genera] proposition has its limitations
It 1s not held in Fitz vs. McGehee,
nor has {1l ever been held, that the
Federal Court mayv not restraln ¢rim- |
ingl prosecutions in the Btate courly,
in abd of Ns own Jurlsdiction, when
thiat Jurlsdiction had first attached
It will he ooserved by a careful analy-
sl of Fllg va. MoGenee that the com-
plalal was originnlly brought to de-
clare vold & statute of the Alabama
Leglslature of Fehruary 9th, 1005, |
and to restrain the Attorney General
from instituting or prosecuting any
indictment or criminal proceeding |
agalnst anv one for violating the pro-
vielong of the act. The act prescrib-
ed toll rates on a bridge operated by
the receivers of 4 rallroad, and made
It & misdemeanor to cnarge a higher
rate than that fixed by statute. Later,
In the progress of the trial, the re-
celvers, who were the complainants,
filed a supplementa] bill, In the same
cause, alleging that other prosecuting
officers of the Btate had Instituted
prasecution against the toll-keepers,
under gn act of the State of Alahuma
nf 18856 (Code 4151), which they did
nnt gllege ta bhe unconstitutional, bul
Al allege the prosecutions  waoere
wrongful as belng In violation of the
themn retelvers snd
of the court In restraining the Altor-
ney General as to tne act of Febru- |
ary Sth, 1880,

FITZ-M'GEHEE

Agialn, the Alabama acts discusaed
It the gase of Flta vs. McQehee wern
it a part of a scheme of freight reg-
ulatlon, but were Independent stat-
utes creating a misdemeanor and af-
fixing a4 punishment, being xolely and
Indepsndently eriminal mtatutes

the penally clause of the
Careding #@et I8 w0 part ol A
of freight regalation, and n-
i the controverey presented
Federal Court In _Fitz vs
the c¢ourt sald: “There
no exceptional or extraordinary

in these cases to have
interference by the cir-

OABE.

AL "*'I LT
North
scheme
volved
in the

Wer

fustifiel
ult court.”™

In the North Carollna  Rallroad
the Jurisdiction of the Federal
had attached to the subje-t
for the purpose, (quoting
the lunguage of Justice Brewer), of
muking “a comprehenslve decree cone.
rylng the whale ground of the cojn-
the Etale sulls were

WY,

Lhe

willls,
C'ourt
matler

uelore

L

The subject matter of the cases
presented in Federal Court,
furisdletion first attached, was '
the same subject matter presented in
the Stute Superior Court, whose jurjs- |
diction, If any, attached subsequently
The Supreme Court of the United
HElutes, liat e 1803, has deelded
in the later of Prout va. Starr
(18K 17 8, 537), quoting Its own lan-
guage, that: “The jurisdiction of the
Clrauit Court could not be defented or
impulreq by the institution by one of
the parties, of subsequent proceed-
ings, whether ¢lvi] or eriminal, involv-
Ing the pume ltgal questions in the
Htute court.”

| said,

the

W hinpe

na

Cilde

There la no escape from the forece

of the wpplication of this decision, |
except upon the theory that the cerim-
nial prosecution in the Stiate Super-
Jor Court wus not by one of the par-
tien to the sult In the Foederal Court
There' ln no question of the gullt of
[the defendants, if the met Is conwtls !
tutional but  whether or not 1t Is
ronstitutional Is a question being in-
vestigntod by a court of competent |
jurisdiction, and all proceedings
brought subsequently In  any other
court ought to have been stayed, |
pending the fina] termination of tha |
lssue In the court that first took juris-
diction. If there was doubt of the
Jurisdiction. the doubt should have
| been resolved by the court whose
jurisdlction was subsequently Invoked,
in favor of the court first taking ju-
rindiction, while the case was pending,
and the Appeliete Court allowed to
determines it on appenl.

His Honor Judge Fred Moors tonk
the proper ground, { appears to the
writer, when he charged the fury at
Wington thet, If they knew of. any
violations of the law, it was thelr
duty to present them to the dpurl

o RAvise - that the ;
finued until the comnstitutioniality of
the

r un- |

| Co

tion, the one which first sbial
ful  jurisdiction over the sub-
Ject matter of a controversy, must
by al o:lt‘ler .ﬁourt; be : to
proceed therein to finkl judgment. A
Fedaral ggourt having gﬂl acquired
Jurisdicti® and custody of property.
will maintain and protect lts posses.
slon against Interference by Stata pro-
ces¢, and, on the other hand, If the
Etate court has first acquired rightful
possession of the res, the Federal
Court will not fnterrere therewith.”
COURT'S WANT OF POWER.
There has been much said in order
to show the court's want of power to
issue the injunction in regard to Sec-
tion 720 of the Federal statutes, which
reads: “The wrlt of injunction shall
not be granted by any court of the
United States to stay proceedings in
any court of the Htate, except In cases
where such injunctions may be au-
thorized by any law relating to pro-
ceedings in bankrupicy.” This sectjon
has never been construed by the court

!

Courl. | to prevent injunctions being lssued In
which are not pertinent to this d.l.-hI

amendment. . De- | vs Raliroad, in The Federa] Repotter,

ald of the court's own jurlsdiction.
The Jaw 1s stated in the case of the
Mercantile Trust & Deposit Company

Vol. 109, at Page 6, In these words:
“Repeated declsions haveifirmly es-
tablished the principle that, where the

's.n-t: Injunctive process of a Federal l‘ourt‘
Appeals Wuit |5 Invoked to enforce jt2 own judgment |
defendants in the | or protect its awn Jurladietion, Sec, T20 |

has no application French vs. Hay,
22 Wall, 250, and Dietzsch vs. Hulde-
koper, 103 U. 8, 494. In Fisk vs. ‘Rall-
road Co, 10 Blatehf.,, 520; Fed-
era] Caa. No. 4, 830, Judge Blatchford
said: ‘The provision or Sec. 5 of the
act of March 2d, 1793, that a writ of
Injunction shall not be granted to stay
proceedings In any court 6f a State,
Hhas never been held to have, and can-
nnt properly be construed to have any
application, except to proceedinga
commenced in u State court before the
proceedings are commenced In the
Federal Court; otherwlse, after sult
brought in a Federal Court, & party
defendant could, by resorting to a suit
In the State court, defeat
wiy's the effective jurlediction and ac-

i tlon of the Federal Court after it had

obtalned full jurlsdiction of person
and subject matter. Morpover, the
provisiona of the act of 1793, (now
Sec, 720, Rev, Stat.) must be construed
In connection with the provision of
Bec, 14 of the act of Beptember
14th, 1788, that the Federal courts
shall have power tn fissue all writs
which may be necessary for the ex-
erclse of thelr regpective Jjurisdic-
tions "

Even a= late as 1003, we find the
Supreme Court of the United States
in the case of Jullan vs. Central Trust
(103 U. B., 112), saying:

AN UNSEEMLY CONFLICT

“In such cases where the Federal
court acts in ald of its ow njurisdlc-
tion and to render its decree effectunl,
It may, notwithstanding Sec. 720 Rey
Stat, restraln all proceedings In the
State court which would haye the ef-
fect of defeating or impairing its juris-
diction.”

It is not probable that either penal-
tv suits or criminal prosecutions
waould have heen brought by individu-
als, after the injunction had been
sued by the Federal Court, had {t not
heen for the urgency of the public
press wnd the [nsistence of the Gov-
ernor upon the Stale Superior Courts
lgnoring the juriedletton of the Fed-
eral Court and Anding lndictments, It

|s-

Is to be regretted, the author thinks. |
with due deference to nis high charac- |
ability, |

ter and marked professional
that the presiding judge of the Supe-
“tor Court dld not deem it his duty to
continue prosecutions brought before
him, until such time as the Federal
Court, whose jurisdietion had first at-
tached might have determined

et which has  developed
North Carolina suits,

Had the Buperior Court obtalned ju-
riedietion of thess rases bafore the
Federal Court had acted, It swould have
heen the plain duty eor the Federal
Court, out of comity 1tn the State
courts, to have declined taking furis-
diction
HABEAS

The

Clroudt

In theasae

CORPUS
nf the
wnder

power
Couwrt,

United Biates
the clicums-

stances, to have ssued a writ of n;.'T

beas corpus and diseharge the
sons Indicted In the State courte for
the violalion of the penalty cluuse has
bean questioned. His
these rallroad sults first attached, and
had lssued the Injunctions in
cases, bhefore these prosecutlons had
been commenced, His injunction peg-
mitted the Southern Rajiway to con-

pér-

he

tinue the old rates, and enjoined the|

Atlantle Coast Line Rallroad
putting the new rate into effect.
Supreme Court of the Unlted

in the case of itz vs

from
The
Statles

that:

“Undoeubtedly, the courts of the
United Stutes have the power, under
existing legislation, by writ g habeas
vorpus, to discharge trom custady any
person held by State suthoritieg under

feriminal proceadings instituted under|

Btate enactments, I such enactments
are void for repugnancy to the oon-
stitution, laws, or treatles of the Unit-
eod Btates. But even In such caze we
have held that this power will not be
exercised, In the first Instance, except

In extraordinary cares, and the party|

will be lefi to make Hia defense in the
Btate court.”

Agaln, in the case of Minnesota
againstBrundage, the Supreme Court
said:

“We have held, ypon full considera-
tion, that although under existing
Etwtutes a Clreuit Court of the United
Btates has jurlsdiction upon habeus
corpus to discharge from the custody
of State officers or tribunals one ree
strained of Jis liberty jn violation of
the constitution of the United States,
it |s not required {n every case to exer-
clse Ms power 10 that extent immed-
ately upon application being made for
the writ We cannot” suppose.” thig
court has sald, ‘thay Congress intend-
ed to compel those courts, by such
means, Lo draw (o themselves, In the
first instance. the' control of &ll crim.
inal prosecutions commenced “in Btate
courta exercising suthority within the
same territorial limits where the acs
cuned clainfs that he 15 held In custo-
dy In violation of the constitution of
the United States, The: Injunction to

Jph!.l‘ the case summarlly, and thersup-

on ‘to dispose of the party ns law and
Justice require' does mnot deprive the
court of discretion as to the time and
maode in which it will exert the powers
conferred upon H, ‘'That Giscretion
whould be exarcised in the Hahit of the
FETRTONE e ¥
ment between the judiclal trbungsls of
the Union and of the Histes,

by the Fedsr-

rocoamition o ghe mmm“:

isdic- | er

in many |

the |
| matter, and avolded the ungeemly con-

PROCEEDINGS. |

jurisdiction in|

the |

MeGehee, |

prisoners who were neld in cus
inder Srate auhority. |

The sised statutes of the United
States (Sec. 758) provides:

“The writ of corpus shell in
no case extend to « prisoner in jail,
unless where he is In custody under
Lor by color of the authority of the
United States, or {8 committel for trial
before somg court thereof. or is in
{custody foran act done or committed In
|pursusnce of ‘a law of the VUnited
Blates, or of an order, process, decres
of a court or judge thereof; or d& in
oustody in violation of the constitution

States."
| It Is elear, then, that by statute and
[ the awthority of the Ssupreme Count of
|the United States, the Circuit Courts
| have the undoubted power, upon ha-
| beas corpus, under the ciroumstances,
{to .discharge from the custody, not
| only of State officers, but of State trib-
|unals, one restrained of his liberty:
{that it {8 not called upon to exervise
| this power in the frst Instance, but,
imhere the case is urgent and when
‘the petitioner {& under arrest for an
act done or omitted to be done, byf.n
order, process or decree of a courtor
judge thereof, the writ will be lssued.
The previous Injunction having per-
| mitted the rallroads and their agents
| to sell tickets at the old rate, the ar-
rest and detehtion of an agent of the
‘railroads was In violation of the express
(order of a judge of the Circuit Court,
'and he could be released upon habeas
leorpus. His Honor Judge Pritchard,
'in the habeas corpus cases, cited the
authorities under which he acted, and
adjudged that s0 much of the rate bill
as related to the penalties imposed,
was In vielation of the constitution of
|the United States, in that it imposed
| excessive panalties, that were intended
! to prevent the rallroads from exercis-
| ing their right to contert the act. and
| was, therefore, equivalent to depriving
|them of the pqual protection of the
It was held, In e Reagan case,
{that the penalty clause In the act
{could be declared unconstitutional, as
[in this case, while the remainder of
i the act might remaln !n full force and
| effect: wnd whether the portlon of the
[act that fixes the rate will be held un-
constitutional, as in this case, while the
remainder of the aot might remain in
ful force and effect;: and whether the
iportion of the act that fixes the rate
will be held unconstitutional is to be
hareafter declded when the special
master now taking the evidence shall
have made his report tn the court.

! laws,

PART III

THE RATE LITIGATION,

It is a falr concluslon from the cit-
| ed authoritles of the highest court of
the land that the Circult Court judge
exercised no unusual power and made
no unprecedented orders In these
suits. It {s possible he may be re-
| versed by the Supreme Court of the
United States. That great tribunal
has reversed the decistons of even
Supreme Court pr this and othar
Biates.

The agitation which followed upon
the Federal Courts’ actlon |Is one
thing that was unprecedented. The
writer 18 not an advocate of the free-
dom from criticism  elther of the
vourts or other publfi™ officials. There
13+ a legitimate criticlsm, howeveas,
which has its lmitations, and there
1a+ an [legitimate critlelsm that runs
to hysterja. The one is prompted by
a desire to conserve the right; the
other is prompted by the desalre of
making others, regardless of the
right. come to the critics’
thinking."

The rallroads were denounced for
bringing sult in the Federal Court;
their act was described as a contempt
lof the 8State courts. and a spltting
|upon State law. The act of the cir-
cuit judge was arraigned as high-
'handed, the grabbing of juriasdiction
to favor the railroads, an invasion of
| States' rights and a reflection upon
[State soverelgnty. The agitartion had
for its avewed purpose the forcing
nf the-taliroads to put into effect the
Vlegislative rates, pending any Investi-
gation into the valldity of the act.
he popular indignation was aroused
| by making it appear that. the rail-

"Way

roads were defying the laws of the |

ftate. The threat by high State of-
ficlals of more indletments of rall-
| road agents rapldly tended to disor-
ganize the railroad systems of the
State, This agltation was boldly
champloned by the Governor. It may
be well to take some further account
of Its severa| phases.

In its ixsue of July 14th, The News
and Obgerver, publizhed . at Raleigh,
editorially said:

NEWS AND OBSERVER'S VIEWS.

“Judge Pritchard, persuaded into
i great error, is grasping at the straws
of usurpation in the hope of reclaim-
Ing & lost position.

“Having attempted to suspend an
act of the Stute without even Lhe cul-
or of findlng It unconstitutional, he
finds himself faced with the alterna-
| tive of attempting to enforce an im-
potent decision or admitting himself
| lo have been in the wWrong.

L ] L » . L L

[ “Judge Pritchard's  Injunction,
wrong in the first jnstance because it
had, scarcely the shadow of evidence
to support it, was, 80 far as the act of
the North Carolina Legislature was
| concerned, as powerless as the house.
| wife's broom againat the sea.”

On July 16th the Governor of the
Stute, In a Jetter nddressed to the
State Superior Court judges, publish-

certaln
this to

calling théir wmttention to
clauses of the rate blll, had

¥
“The act of the General Assembly

gorporation commission ‘or ' Attorney
General to give it vitallty or to put
it Iopo effect. It was self-acting, and
on July ist, 1007, bacame a law, and
the decre of a circult
United, Btates enjolalng the corpora-
tlon commissioners and Attorney Gen-
eral could or did not prevent lts be-
cominga law. The law is therefore now
In effoct, and the angents, sérvants
and émployes of the rullroads, who,
since the first day of July Nave
charged, demanded and  recelvad a
greater rate than £ 1-4 cents per
mile have violated the plain

letter of

the daw and ure llable oimmm
of the

their

as well a8 the higher a
roads who mamqi

or of a law or treaty of the United

of |

Jjudge of :ha’

|

|argued together and speedily deter-

the | no other indictments or prosecutions

ed In The News and Observer, after | ——————

|

required no action vy the part of the | ¢l

| tutional limitations upon the power of

[ which declares that '‘the legislative,

the rate
recognized before I will consider any
adjustment. I havé been diligently ex-
amining the law to-asy and I am sat-
isfled that my position Is ;
hence I ¢an make no concession that
annuls the law,’' ;

“Governor Glenn was then agked if
he had given the question of an extra
session of -the General Assembly any
thought during ‘h:ﬂ ;llay !-lsx::zl:i:

“‘Yes. In o on an e
slon, as mon% it could be called,
would easlly settle the whole trouble,
and would be worth ten times its cost
to the people of North Carolina, be-
gide giving them both passenger and
fireight rates that could not be inter-
fered with by the railiroads except in
the orderly way of first belng heard in

tate courts.’
U Bate d heard anything of

“Asked it he ha
the McDowall county cases in which

indlctments wers found against the
Southetn and its agents, Governor
sald:

mﬁ'}? have been informed by the
golicitor that the grand . jury had
found true bills against the local
agent and the Southern Rallway. He
asked me if he should Issue capias
{nstanter, and I%old Him 1o serve no
capias until Monday, and that I would
send him counsél to axsist him.
Furthermore 1 gald to him, ‘Indict
the high officials of the Southern
Railway, not tire agemts.""”

The reléntlesg attacks both upon the
rallroads and the Federal Court
which seem to have been supported
by popular feeling, coerced the rail-
roads into submisglon. The News
and Observer, in its lssue of July 28th,
under the captions, “The Raﬂroadsl
Surrender—The Law {s Bupreme in|
North Carolina,” published the fol-
lowing texts of the agreement:

TEXT OF AGREEMENT.

“{, The rallroad puts the ‘I-l[
cent rate into ‘effect mot later than
August 8, 1807,

o

-

'0f the Governor his course of action.

“3, The State to appeal from the
order of Judge Pritchard discharsingi
parties in Asheville on writ of habeas
corpus,

3., The Rout{aern Rallway to appeal |
to the Supreme Court of North Caro-
lina In the Waka county case, and If|
the case is there decided agalnst It tﬂ|
take the case by writ of error to thei
Supreme Court of the Unlted States.

*4, "That both sides co-operate Lo
have both of sald caszes advanced and

mined.
“5. The State at its option to indlet
the Atlantie Coast Line in one case.
“§. All indictments a proséci-
tions now pending to be dismissed and

to be instituted for any alleged viola-|
tion of the law, up to the time the
new 2 1-4 cent rate is put into effect
under this arrangément, ag far as the
Governor can control the same.

“7 The Governor to advise all peo-
ple against bringing any penalty sults
pending final determination of the,
questions involved and ask the people|
a* 4 whole to acquiesce in this ar-|
rengement, |

“8. The suit pending before Judge
Prit'hard to be diligently prosecuted
without the State, however, walving|
any question of jurisdiction.” |

EXECUTIVE INTERFERENCE.

The enforced surrender of the rall-
roads was regarded by the presg gen-
arally ag a great victory for the Goy-
ernor of the State. It may not he

|

| prudent to digsent from this popular

view. It 18 belleved, however, that
the popular opinlon rests upon a mis-
conception of the facts and the law.
If it wera a victory, It was obtained
by an utter disregard of the consti-

the Executlve. The Governor's let-|
ter to the Buperior Court jalges,
which he publishel, was violative of
the spirit of the State constitution,

executive and Jpdlcial powers of the
zovernment ought to be frés, separate
and distinct from each other™ To
address a letter to a Buperior Court
judge advising him of violations of
the law lg perhaps the privileze of
any cltizen. The court may or may
not accept suoh suggestion in [t
charge to the grand jury. For the
Governor to publish an.open , letter,
addressed to the preslding judges of
the judicial department, whieh prac-
tically assumes to advise and to dic-
tate thelr actlons, wag a distinct inter-
ference by the executive  with the
Judizial prerogative. If impelled byl
a stnse of duty, the duty would have
been amply performed by malling it
without publication. Its pitblica-
tion, even before ceértain of the judges
are sald to have received it, was ap-
parently designed to create a pofular
sentiment in support of the Governor's
action,

The perpetuity of our mstitutiong |
demands that the judicial office b
shall be above and apart from
influence of popular agltation. 'They!
cortginly require that this high of-|
fice shall be entirely free, separate,
and distinet from exebutive dir:ta—!,
ton. The Governor publicly advised |
one court to lgnore the actlen of’,
another court of concurrent jurisdle- |
tlon, thus Inviting a confliet betwun}
them, the decree uf elther of which
he |g bound, by hig onth of offce,
equally to respect, The acts of the

Catarrh and Catarrbal Discases,
ara quickly relleved by Nosena. It sooth-
ox the congested membranes allays in.
ammalions and thoroughly heals and
nees, It keeps moist sll the passuges
whose tandency 8 to thicker and become
dry, Cures colds, throat traubles, hoarse.
ness. hay fever, “stopped.up”  nosk,
Vreathing thuaah moatl while o' eping:
offensive breath, ete. It 1y antiseptic and
containe no chemicals or drugs having no

narcotic effact, or thut 'a@a  ciuds  the
u‘r“ h.m -u n - "

t
for vade W. L. Hand & Co..
M, Scott &WCo. il
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affection so speedily :
L e
co 1 oon ocafarrh six
bay my tibe of Novens
from W. L. Hand & Co.,

upnh reflection,) will hesitate to ap-
prove the recent course of the Execu-
tive In this matter, Every tradition
and constitutional requirement of the
executive office would demand that
itg action and 1ts counsel
make for the upholding of the cre
derly procedure of the courts, whath-
¢r State or Federsl, and the one not
lesg than the other.

The vital lssue in this ltigation,
whether or not the rate bill was son-
stitutional, and whether or not it
Was proper to grant an jnjunction
pending judicial review, was a mat-
ter for the.coyrts, The cause have
ing originated in the Federal coyrts,
it should have proceedsd in the or-
derly way {o the court of last resort,
where it must be finally determined,]
without Interference of the Governor
or by courts of concurrent jurisdic-
tion. There was no public exigancy
and no executive duty that required

It is easy to arouse popular resents
mept and create popular clamor
about supposed rights. It is not s
easy to. eradicate the polson [ntere
Jected by popular clamor Into the
Administration of the law.

Thig fact finds striking illystration
in a ve% Fecent argument in the Su-
preme Court. The wgounsel for the
Btate in these rallroad £X»
Governor Aycock, in an argument on
& motion for a new frial in State va
Hnrriaorll. Wwho was convicted of kid-
naping, ' graphically depicted the.
popular clamor calling for econvie-
tion that surrounded tge defendant's
trial in ‘the court below, and ex-
claimed: “The entlre record, from
beginning to end, discloses the fact
that this defendant was not tried but
lynched, and it loses none of its dan-
ger because it was studiously done
unlder the forms of law.”

t may be as truly sald that the
clamorous gpirit of defiance to the or-
ders of the Federal Court, which werg
made in the orderly procedure of Ju-

sults,

lina Raflroad id 1t the Bouthe
(ontinuss to harass the _'
it mey Vikets ton les e

shoild { M

neys of the raliroads of acting in
faith, in attaching to thair thm
a modification of the injunctive order,
the letter addressed to the Ju by
the Governor as evidence of ¢ on
toward the raflroads. \ ;

It would seem that, with the agree-
ment between the Exescutive
and  the rther \
tation of this matter — cér-
tainly by the Governor—should have

ceased. ‘The fact that it &id not ceass
and further Interviews were promul-
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