_ RBAEONING OF COURT.
" The measohing of the cowrt in this
case i3 thus etated: o
Y “So far from the State being the
to reéal party in interest, and upon

. Golng back of all

of form, the only parties pe-

. Miftected are the shippers and
warniers, and the only dipdet peountary
~ Udnterest which’ the State can’ have
_mrises when i€ abandons its povern-
ﬁonm claractér and, as an individu-
~ml, employs the rallroud company to

“garry its property. There ls a sense|

[ doubtiess, in which 3t may be sald the
. /Btats is interested in the question, but
i bnly & governmental sépse. It ds in-
“terested in the well-being of its ofti-
.mans; in the just and equal enforce-
raent of all its laws; but such govern-
“-mental interest s mot the pecuniary
" interest which ocauses it to bear the
~_‘burdens  of . an adverse  judg-
“ment, Not a dollar will be taken from
"the treasury of the State, mo pecuni-
‘mry wobligation of ¥t will be enforced,
none ¢f ity property affected by any
_ decree which may be rendered. It is
' wiot nearly so much affeoted by the de-
. cree in dhis «case as it would be by
eny injunotion egainst officers etaying
‘the collection of taxes, and yet a fre-
quent and unquegtioned exercise of
jurisdiotlon of counts, State and MFed-
eral, s in-restraining the collection of
“gaxes, fllegal in whole or in papt.”
The case of Smyth v. Ames (169
0. 8. 466), was a suit in equity in the
Circunit Court of the United States of
. 'Nebraska. The complainants were
“citizens of Massachusetts, and stock-
“ holders in certain - railreads, who
were named as defendants with ver-
tain Cltlzens of Nebraska and the
. Attorney General, Becretary of State,
‘Auditor of Publie Accounts, State
Treasurer, and Commissioner of Pub-
‘e Lands, constituting the hoard of
Aransportation of Nebraska. e
Cact of Nebraska permlitted tha beoard
.-of trapsportation to fix ratex, which
it did. The suit was to restrain the
“anforcement of the rates. An injunc-
"tion was obtained, restrainihg the
-Tallrogds: Trom ‘putting in effect the
rates prescribed, and the State ofll-
cials from prosecuting any sulls In
violation of the penalty clause ‘of
the act. The Supreme Court of the
United States affirmed the decision
of 'the lower court and held tue Ne-
braska law of 1303 to reguiate rall«
rrnads, classify freight and fix rates,
olc., to be vold, as repugnant to the
United Btates constitution, “as pro-
hibiting railroads In that State from
recelving reasondble and just come
pensation, and depriving them of
property without due process of law
and of the equal protection of the
h“’I .
In this case it was said by the
eourt: "It is the settled doctrina of
this court that a suit against Individ-
uals for the purpose of preventing
them ay officers of a State from en-
turelng an  unconstitutional enact-
ment to the injury of the rights of
the plaintiff, 1s not a sult against the |
«8tate within the meaning of that
amendment.” And, at a_time when
#o much s sald in this Btate about
the reverence due to legislative en-
actments, it may be appropriate (n
this article to further guote the elo-
uent vindication by Mr. Justice
arlan of the duty and power of the
::urts ig upholding the fundamental
W
JUSTICE HARLAN'S VINDICATION
“No one,” hg says, “we take It, will
contend that a Btate epactment {s in
harmony with that ldw simply be-
cause the Legislature of the State
his declared such to be the case:
for that would make the Btate Leg-
islature -the final judge of its emamct-
ment, although the constitution of
the United States and the laws made
pursuance thereof are the supreme
18w of the land, anything In the con-
Stitutlon or laws of any State to the
contrary notwithstanding. The idea
that any Legislature, State or Fedar-
“@l, can conclusively determnine for
 the people and for the courts that
' What it enacts in the form of law, or
‘what it authorizes its agents tp b,
consgistent with the' fundamental
law, 1s In opposition to the theory of |
Qur institutions, The duty rests upan
&1l courts, Federal and State, when
their jurisdiction i{s properly invoked,
: §€6 to It that no right secured by
&é supreme law of the land js im-
ired or destroyed by legisiation,
This function and duty of the judi-
clary. distingulshes the American gyd~
tem’ from all othér systems of gOV-
#rnment,  The perpetufty of our (n-
Stitutions and the liberty which Is
< -enfoyed under them depend, in no
Small degree, upon the power given
. fm judiclary to declare null and
¥eid: all legislation that {g ¢learly

:gg';_:nant to the supreme hw‘ot the

5 The constitutional question, 3
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ere in effect ¢ults against the Stte,

Mr. Pomeroy, in his great work, on

BE nug- Jurisdictlon, declares; - “It’ |s

. Mot esough that the State shoulfi have

& mere Interest n the vindication of
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| stitutional limitations, Much less can

the sleventh amendment be pleaded as

On the other hand, the judicial power
of the United Btates has not been in-
frequently exercisad in securing to the
severa] States, in proper cases, the im-
munity, intended by the eleventh
amendment. Hans ve, Loulsiana, 134
U. 8. 10 ;North Carolina vs. Temiple,
134 U. 8, 22"

A8 TO THE CONTENTION ABOUT
THE FACT.

It was contended by the railroads
ag to the fdcts that, if the act went
into effect pending judicial review,
they would suffer a great deprivation
of thelr income, and, if they finally
prevatled in the litigation their dam-
age would be irreparable, for, in that
event, there would be no remedy to
them save to sue each passenger 1o re-
cover back the difference in the price
of the ticket sold. Considering that
thers are perhmps ten thousand tickets
eold dally in North Caroliga and that
the litigation will probably take two
years before it can finally be determin-
ed by the SBupreme Court, the conten-
tion of the rallroads as to the irrepar-
gble damage, if they prevall, is simply
unanswerable, On the other hand, by
requiring the  rallroads in selling a
ticket at the present rate to Issue a
coupon for the difference between that
mite and the rate fixed by the Legisla-
ture, to be redesmed by the railroads
if the act i3 held to be constitutional,
the traveling public could be protected
against loss. The defendants contend-
ed that no injuncilon should issue as
the faets presented to the court did
not warrant injunctjve relief. There
were facts presented to the count by
the rmadlroads in support of the allega-
tions of their bills of complaint, on the
motion for injunction, showing the
rates as fixed by the Legislature would
practically. deprive them of any in-
come from dntra-State business To
the contrary, the defendants presented
the reports of the railroads made to
the State corporation commission, that
tended to prove that the domestic
busingss, at the legislatlve rates,
would be remunerative.

DID NOT PASS ON MERITS.

It Is not the purpose of this article
to dlscuss the facts, The circuit judge
did not pass upon the merits nf the
case~ It was only necessary at the pre-
liminary hearing thdt he gshould be cat-
isfled the issues were made in gooad
falth and that an irreparable damage
would be done to the complainants, If
their contemtion finally prevailed, for
him to have been justified in making
the interlocutory orders he entered.
He followad the established precrice
in referring the case to the standing
master to take evidence, when cuch
side gould examine and cross examine
iwitnesses, and directed him to And
the facts. In the meantime, he con-
tinueqd the injuuction, requiring large
bonda from the rallroads, enjoined the
enforcement of the rete bill, and pro-
vided for coupons ° to protect the
travellng public. This was the grava-
men of his offense to the State of-
ficlals, the wellow journals and the
Btate's rights doctrinalres. His act was
& constitutional exercize of his judictal
diseretion, The fact that in certain
Western circuits the United States cir-
eult judge, In & rallread rate case, re-
fused the Injunction, and that in New
York another United States circuit
judge, in the Consolidated Gas Com-
panles cage, granted a simlilar Injunc-
tion, 18 not indlcative af what the
court ghould or ehould not have done
in the North Carolina cases., Perhaps
the Western judge, on the facts pre-
sented to  Judge Pritchard in tha
North Carolina cases, might have
granted the Injunction, Perhaps Judge
Pritchard, upon the facls presented to
the Western judge in the case before
him, might have refused the injunc.
tlon. Each case stands upon Itz own
merits and the judge grants or rafuses
the injunction ag he may coneciuda the
facts warrant. It iz his du'y to pre-
vent any Irreparable damage or

‘rong to elther party to a sult before

im, pending judicial investigation. It
fa not essential that he pass upin the
facts or declare the act  uvneonstita-
tien il before granting the invanction.
¥ia grants it to prevent 3 wrung being
4o, pending judicial review, The de-
tay i thls review is the delay of the
court, which must necessarily Inveésti-
gate the igsues joinéd before determin-
ing them.

WAS JUDGE' PRITCHARID'E ACT
UNPRECEDENTED?

Was Judge Pritchard’s act unpre-
cedented 7 4

Let us see. In a very able paper
by Mr. Harrison 8tandish BSmalley,
Ph, D, of the University of Mich-
igan, published in the “Anndls of
the ‘American Academy of Polltical
and Boeclal Boience,” for March, 1907,
on the subjeot of “Rate Control Under
the ‘Amended Inter-State Commerse
Act, the author discusses the pro-
posed provisions to expedite judiclal

w. The author says:

“It was geénerdlly acknowledged
in. Congresa that, while judiclal re-
view is Inevitable and in some ways
desirable, {t nevertheless presents

o Question, how-

ever, wers little w'md. for the
frec. porg N od

: ' form_ of

s | the

.| the court golng even

| uses.

| suffera irreparable Injury if it must

opera onable rates pending
dicial review. Therefore the courts
ve held that in order to protect
ny In  Ita  constitutional
rights, {njunctions must be {ssued at
the outset to stay the enforcement of
rates. This right to equitable rellef
is now 1y, established. Thus we
find the Bupl‘me Court approving n
decree of Injunction ilssued by & cir-
¢ult eourts to restrain the enforcement
of rates made hy a State commission,
although the State law declared that
the rates ghould be in force pending
a judicial revisw. Indeed, we find
farther, - In
Chicago, Mlilwaukee and 8t. Paul
Rallway Ceo. vs. Tompkins (176 U, 8,
167), a temporary injunction wus is-
sued at the outset, but after a thor-
ough trial the lower court declared
the rates to be reasonable and denfed
a perpetual injunction, Upon appeal,
however, the Supreme Court directed
that the restralning order be contin-
ved, pending a final decislon of the
case, This dllustrates how =zealous
the court ls in protecting the cons-
titutional rights of the railroads. In
view of the dicta and the practice of
the court It may be asserted with
some confidence that a statute deny-
ing the temporary injunction in rate
cases wonld be overthrown by the
court on the ground that, in effect,
it prevented tho courts from pro-
tecting the railroads In their consti-
tutional rights. Nevertheless, it is to
be regretted that the action, or inac-
tlon, of Congress has prevented a
definite determination of this very
fmportant question.”

SUPREME COURTSE VIEW,

In the case which he éites, of Uhi-
cggo, Milwaukee and St. Paul Rall-
road vs. The Railroad Commission-
ers of SBouth Dakota, the Supreme
Court of the United States says:

“Few cases are mors difficult ar
perplexing than those which invélve
an inquiry whether the rates pre-
scribed by a Btate Legislature for the
carriage of passengers and freight
are reasonable. And yet this dificul-
ty affords no excuse for a fallure to
examine and solve the questions in-
volved. It has often been said that
this is a government of laws, and not
of men; and by this court, In Yick
Wo. ve. Hopkins, 118 U. 8, 856, 369,
30 L. ed. 220, 6 Sup. Ct. Rep. 1064:
‘When we consider the nature and
theory of our Institutions of govern-
ment, the priuciples upon which thoy
are supposed to rest, and review the
history of their development, we are
constrained to conclyge that they do
not mean to leave room for the play
and action of purely personal and
arbltrary power.’

“When we recall that, as estimat-
ed, over ten thousands of millions of
dollarg are invested in railroad prop-
erty, the proposition that such a vast
amount of property is beyond the
protecting clauses of the constitiution,
that the ownars may be deprived of it
by the arbitrarv enactment of any
Legislature, State or nation, without
any right of appeal to the courts, is
one which cannot for a moment be
tolerated. Dlficult ux are the ques-
flons Involved In these cases, burden-
some as the labor & which they cast
upon the courts, no tribunal can hes-
ftate: to respond to the duty of in-
quiry and protectlon cast ugon it by
the constitution.”

(R. R. Comm. cases, 118 1J. B, 307,
sub, nom. Stone va. Farmers’ L. & T,
Co.,, 29 L. ed. 636, 6 Sup. Ct. Rep.
334, 388, 1181; Dow vs, Heldelman,
126 U. 8., 680; Georgia R. & Bkg. Co.
ve, Bmith, 128 .U, 8. 174; Chicago M.
& 8t. P, Co. vs, Minnesota, 134 U, 8,,
418; Chlcago & G. T. R. Co, va Well-
man, 143 U, 8, 339; Reagan va. Far-
mers’ Eovan & T, Co., 154 U, 8, 382;
8t. Louts & B. F. R, Co. ve. GlI], 158
U. 8. 649; Covington.-& L. Turnp, Co,
vg. Sanford, 164 U. 8, 678; Bmyth va.
Aymes, 169 U, 8., 468.) \

“It fs often sald that the Legis-
lature is presumed to act with full
knowledge of the facts upon which

legislation {s= based. This is un-
oubtedly true, but when {t 'as-
sumed from that, that its judgment
upon those facts is not subject to In-
vestigation, the inference is carried
too far. Doubtlegs, upon mere quess
tions of pollcy, fts conclusions are
beyond judicial consideration. Courts
may not Inquire wheéther any glven
act is wise or unwise, and only when
such act trespasses upon vested rights
may the courts intervene, A single
{llustration will make this clear: 1t
fa within the competency of the Legs
islature to determine when and what
property shall be +aken for public
That question is one of policy
over ‘which the courtd have no juris-
dictlon; but if after determining that
certain property shall be taken for
public uses, the Legislature proceeds
further and declares that only.a cer-
taln price shall be pald for it, then
the owrer may challenge the valldity
of that part of the act, may contend
that his property is taken without due
compensation, and the legislative de-
termination of walue does not pre-
clude an investigation in the proper
judielal tribunals. The. same prin.
ciple applies when vested rights of
property -are disturbed by a legisla-
tive enactment in respect to raten”

LEGALITY OF HI8 COURSE.

It has been said that His Honor
Judge - Pritchard should not bave
granted the Injunction until he had
passed. upon the valldity of the act,
and, not at all, if he held the act to
be constitutional, On the contrary; if
he had held the act 10 be waljd and)
dismissed ths bill
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ule of rates should be enforced, |
the stock-yards company would sus- |

tain a great and irreparable loss. Un-
der.such clrcumsiances, as was sald
by the Supremea Court In Hovey vs.
McDongld, 109 U. 8., 161, itis the right
and duty of the trial court to maintain,
if possible, the status quo pending an
appedl, If the quéstions at lasue are
involved in doubt, and equity rule 93
was enacted in  recognition of that
right. The court is of opinion that
the cases at- bl are of au.ot, moment
and the questions at issue so’ balanced
with doubt as to justify and require an
exercise of the power in question.
Therefore, although the bills will be
dismissed, yet an order will at the
same time be entered restoring and
continuing in force the injunction
which was heretofore granted for the
term of ten days, und If In the mean-
time an appeakshall be taken such in-
junction will be continuead in force un-
til the appeal js heard and determined
fn the Supreme Court of the United
States; provided that, in addition to
the ordinary appewl bond, the Kansas
City Btock-Yards Company shall make
and fils in this court {ts bond i{n the
pensal sum of $200,000, payable to the
clerk of this court and his syccessors
In office, for the benefit of whom it
may copeern, conditioned that in the
event the decree dismissing the bllia 1s
afirmed, it will, on demand, pay to
the party or partles entitled thereto,
all overchearges for yvarding and feed-
fng lve stock at {ts stock-yards in
Kansas City, Kansas, and Kansas Clty,
Missouri, which # may have anaoted
in violation of Pare, ¢ and 5 of the
Kansas statute relative to stock-yards,
approved March 8d, 1807, since an in-
junction was first awarded herein, to-
wit, on April — 1897; and that it
will in ¥Wke manner pay such over-
aharges, 1t any,. 86 it may continue to
exact in violation of said statute dur-
ing the pendency of the appeal, sald
obligation to become void if the stat-
ute in question shall be pronounced
{nvalld by the Supreme Court."

This exercise of his discretion In
continuing the injunction under the
clrcumstances was tacitly approved by
the Supreme Court of the TUnited
Btates in s opinion . In the case, In
these words:

“The learned judge, in deciding the
case, appreciated the importance of
the questions yolved, and although
denying the rellef sought by the plain-
tift, exercised hia power of continu-
ing the restraining otder until such
time as these questions could be de-
termined.”

Had he done otherwise the Kan-
mas City Stock-Yards Company would
have sufferad Irreparable loss, to the
extent of several hundred thousands
of dollars, for, on review of the case,
the SBupreme Count held the statute to
be unconstitutionall

1t s possible, from the adjudicated
cases, State and Federal, to give in-
numerable instances of the {ssuance of
injunctions substantially under simi-
lar circumstances to the recent North
Carolina suits, but §t is deemed un-
necessary It Is a primary ground of
the equity jurisdietion that:injunctions
may issue to prevent irrepamable dam-
age or wrong, to avold a muktiplielty
of sulls as to the same matter, and In

(Conl-l;:w‘l on Page Ten.)

If real coffeo disturbs your Stomach,
your Heart or Iidmeys, then try this
clever Cotfee imitation—Dr. Bhoop's
Health Coffee, Dr. 8hoop has closaly
matehed old Java and Mocha Colfes In
flavor and taste, yet it has not a single
graim of real .Coffes in It. Dr. Shoop's
Health Coffes Imdtation is made from
ure. toasted grains. or cercals, . with
alt, Nuts, efe. Made In ons minite.
No tediovs lon1 weit. You will surely
Hke ft. Get a free sar.ple at our store
Miller-Van Ness Co.

Have You Ever

pald ‘a wisit to our Mantel Depart-
ment? If not, you have falled to see
some of tha handsomest designs in

Hardwood Mantels

ever displayed In the city, and the
prices are way down.
Come in the next time you are up

J. N. McCaustand & Co.

Slove Dealers, Ropflug OCantraciors,
231 8. Tryem Strest

In Making Your
 Selections

for Wedding or Birthday Gifts
you will find it to your ad-
~yantage 1o look over our as.
sortment of NEW GOODE~—
China, Cut Glass, Silver and
L Art Goods—in the very West
" gnd latest designs of Ameri-
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ﬁiﬁon Suit Case

These Sult Cases are made of clear
selected grain Cdwhide, russet color,
best locks, fitted with both catches
and straps, bést folding Vienna
handles.

Bize. 2%-inch .. .4 .. oo .. $5,00,
34-inch .. .o os o o0 oo .. BBBO,
28-Ineh .. .o b 4r oo .. .. $6.00,
We buy this case by the hundred

and sell them &s we buy them. Wse
sive you about $2.00 per case.

We also do well on Bags and
Trunks.

GILREATH & CO.

Hand
Painted
China

Faw articles eombine more
beauty and resl usefulness
than the artistically designed
and beautifully painted China.

The warious pleces we are
showing are remarkable for
their dainty pattern and color-
ing.

B. A. Southerland

Jeweler

X E R

FRANK P. MILBURN & (0.
ARCHITECTS

WASHINGTON. D. O,

You Don’t Get It
Done Right ?

~ shirt anyhow? Don't do It
Have it done right.

The “Model way” fs the
 right way. , e
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Harness 27
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At our shops, 220 N. College street, we build about!
different styles of business wagons, and you can g

about 25 per cent. by buying direct from us, as weh
no freight and other expenses that a retail dealer ha

to pay.

1

We will build any kind of a wagon to order.

J. W. Wadsworths’ Sons Company
CHARLOTTE, N.C. . =

The American Machine &M‘an_t_quacturin_ngOmpa vy

Buccessors to Machinery and Contracting Business of
THE D. A. TOMPKINS (O,
CHARLOTTE, N. O
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YARN REELS

THE KIND WITH THE PATENTED OIL GUARIA

Keeps Oll Off the Yarn While Doffing,
Every Machine accurately balanced and teated at specd befors shipping. o

AGENTS FOR
American All-Wrought Steel Spiit Pulleys and “Glamt” Siutched R

Delting,

We enrry In stock Yale and Tovne Holstz up lodxhnmtnh-
full line of Packing, Plpe. Valves and Mill Supplies

Going To Build?

DON'T DO IT.

Until you have communicated with and received prices from Hutton

Rourbonuals, who mangfacture complete House Eillls, Rough and Dressed

Lumber, Sash, Doors, Interlor Wood Work of all kinds Bottls

and Packing Cases a speciaity.

Hutton & Bourbonnais,

Digect from the forest to the consumes

Dr. B, Nye Huichison.

J. J. Hutchison,

1yl

E. Nye Hutchison & Son

INSURANCE

FIRE,
LIFE,
ACCIDENT

OFFICE No, 9 Hust Bullding.

| Bell ‘Phone 4392,

Return Tubular and oriak

skids, from 1% to 160 H. |
Improved Gin Mac

Single Gins and Presse
plete outlits of

Hickory, N. '__':

Y4

e

MACHINERY

For Farm and Faclery




