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OPINION OF JUDGE LACOMBE.
; The aot of July 24, 1§90, In fts
. first pection declares to be lllegal
\ Savery contragt, combination in the
‘form of trust or otherwlse, or gon-
spiracy, In restraint of trade or com-
. ®eroe among the several BStates, or
with foreign natons.” That declara-
tlon, amblguous when enacted, ls, as
the writer conceives no longer open
%o construction in the inferior Federal
wourts. Disregarding various dicta
and following the severa| gropositions
which have been approved by suocces-
sive majorities of the Supreme Court,
this la s to be constroed as
prohibiling any contract or combina-
tion whose direct effect s to prevent
the free play of competition, and thus
tend t0 deprive the countrv of the ser-
vices of any number of Independent
dealers, however small. As thus con-
#trusd the statute s revolutignary.
By this it Is not Intended tq Imply that
the constructlon Is Incorrect. When
e remamber the circumstances under
which the act was passed, the popular
Pprejudice agalnst large AgETegations
of capital and the loud oulery against
oombinations which might In one way
ar another iMterfere to suppress or
check the full, free and wholly unre-
stralned competition which rwas us-
sumed, rightly or wrongly, to be the
very “life of trade,” It would not be
surprising to find that Congreas had
respongded to what seamed to be the
wishes of ' large part, it
not the majority of the
eommunlity and that it Intend-
ed o secure such competition against
the operation of natural lJaws. The
#ct may be termed revolutionary be-
cpuse, hefore its passage, the courls
had recognized a “restraint of trade”
which was held not to be unfalr, put
permissible, although It eperated In
some measure to resist ¢ompetition,
By irsensible degrees, under the op-
wraiion of many cases, business, mnn-
wufacturing and (rading allke, has
more and more developed s tendency
towards Aarger and larger aggrega-
tlons of capital and more extensive
sombinations of Individua! enterpriee.
It Ia contended that, anfer exlsting
¢conditions, In that way only can pro-
duction be Increased and cheapened,
new markets opened and dewveloped,
#Mability in reasonable prices secured
and Industria] progreas assured. But
eyery aggregation of Individuals or
varporations, formerly Independent,
immediately mpon'its formation ter-
minstes an existing competition:
whether or not some other compeli-
tlon may subsequently arjse, The act,
B8 above econstrued prohibits every
eontract or combination in restraint
wof gompetition. BSize I8 pot made the
test: two individuals whe have been
driving rival express wagons befween
willages in two contiguous States, who
enter into & combination to join forces
and oporate a single line restrain an
existing competition and It would
geam Lo make little difference whether
. they make such combination more ef-
fective by forming a partnership or
not.

Accepling this constructlon of the
satute—as it would seem this court
must accept it—there can be lttle
doubdt that {t has been yiolated In thie
efse. The formation of the original
American Tobacco Company, whish
ante-date the Eherman act, may be
disregarded. But the present Ameri-
ean Tobacoo Company was formed by
#ubsequent merger of the original
company - with the Continental To-

+bacco Company and the Consolidated
Tobacoo Company and when that
merger became complete two of s
wxisting competitors In the tobacco
business were eliminated.

‘What benefits may have come from
this compination, or from the others
<omplained of, it s not material Lo in-
quire, nor need subsequent business
smethods be consldered, nor the ef-
feels, on production or prices. The
Fecord -in this case does not Indlcale
that therc has been any Increase In
the price of Lobacco profducts 9 the

L eustomer. There (= an absence of
7 persuasive evidence that by unfalr
gompetition or Improper practicecas
Independent dealers have been dra-
ned Into giving up their individual
terprises and pelling out to the
al defendant. In thls connec-

interesting testimony Is given Ly

of the governmentls witnessss,
deponent was for many vears an
ndent
Independent Tobacco Manufac-
pars’ Associntion He testifed:
business wps conducted by me

1 had no partner, no corpora-

It hed got to he & large busi-
and If anything happened to me

see what bearing this has on thé
question in ¢ontroversy. If am agree-
ment by & corporation to acquire &
majerity of the stock of & competing
corporation is obnoxious to the

|

statute, its vioe is certainly not eradi-
cated by the promptest publcity. 1If,
on the other hand, an _agree-
ment §s [nnocent it does mot becoms
Zullty merely beca the ties to
it keep thelr own gbunasl about their
mutuadl transactions, .

It is contended that the case at bar
s not withida the etatute since the
various combinations complained of
deal primarily with manufagture, and
Unl States vs. XKnight, 188 United
Stated, .1, ‘I8 clted /in support of that

roposifion. It seéms to the writer,

owever, that subsequent degisions of
the Supreme Court have modified the
opinion in that case, and that the one
at bar ls as much within the statutle
as was the combinatien cbndemned
in Loewe vs. Lawlor, 208 Unlted
Blates, 274. Rellef under the statute

domestic corporations defendant

The Imperial Tobaveo Company of
Great Britain and Ireland, Limited, I8
ene of the defendants. It Is a Brit-
ish corporation and entered Into &
contract with The American Tobacco
Company in the City of London,
where such contract was u legal and
proper one. It I8 apparently the con-
tentlon of petitioner thal subseqpent
acts of the Imperial Tobacco Com-
pany In this country practically
amount to the entering Into & combli-
natlion or cantract of the sort speci-
fied In the statute. BSo fur As appears
the only transactions of that com-
pany here pre these: It buys leat to-
bacco of the American grower in very
large quantities by its own Independ-
ent force of purchasing employes; I
doen not sell its manufactured pro-
ducts here—indeed such products,
having to pay bhoth tariff duties and
revenue tax, ¢ould not be sold hero
except st 8 loss, save In the case of
a few fancy high-priced branods. It
may be an enlightened public polley
to prohibit an alien corporation from
buying its raw material in thls coun-
try unless it senda Its products here
to compete with American manufac-
turers; but, If It be, this act seemns
not to have gone to that extent., The
petition should be dismissed as to the
Imperial Tobacco Company. A llke
disposition should be made as to the
British-American Company

A® to rellef. In the maln brief It
is prayed that the domestic defend-
ants The American Tobacco Com-
papy, American Bnuff Company and
others enumerated should be re-
strained from ocarrying on Interstale
or foreign commerce, until conditions
existing before |llegal contracts or
combinations were entered Into are
restored. Such rellef s certalnly
Jdrastic envugh and should be efM-
clent. In the petition It (8 prayed
that revelvers be appointed for the
various companies, who, apparantly
are Lo conduct a tobacco business and
create some sort of artificlal competl-
tion to take the place of the natural
competition which, it Is alleged, was
destroyed by the combinations. Buch
a scheme seems Impracticable and s
wholly unnecessary. I concur with
Judge Cox In his reasoning and con-
cluslons touching the United Clgar
Btores Company and the R. P. Rich-
ardson Company. And also concaor
in the suspension of Injunction pend-
Ing appeal

OPINION OF JUDGE WARD, DIS-
BENTING

I feel constralned to dissent from
the judgment of the court In this
case. The United States charges In
Its blll that the defendants have been
and are engaged Iin an [Megal combi-
nation to restrain and monopolize
trade, In violation of an avt of Con-
gress passed July 2, 1800, known as
tha “Sherman act."” and prays fer re-
llef, by injunction and otherwige

«An outline of the act complained
of as eyldencin.g a combination In
restraint of trade and a monopoly
is as foliows:

In January, 1890, the American To-
baceco Company was lncorporated Lo
take over the business of five Iinde-
pendent concerns almost wholly In
the manufecture of cigarettea. Thie
company substantially c¢overed the
entire output of cigareites in the

dealer and secretary of |

United States. It is no defense that
it was Incorporated some Blx months
before the passage of the Bherman
wel, If an lllegal combination within
the meaning of that act, United States
ve. Trans-Mlssouri Freight Awssocia-
tion, 166 U, B, 290. There Iz no uv-
Idence that the comblination was the
result of cutting of prices or of a
vommercinl war of any kind. The
compuny, from time to time bought
other plants engaged in manufactur-
ing smoking tobacco and othare en-
gaged In manufacturing plug tobacco.

In 1898 the Continental Tobaeoo
Company was Incorporated to take
over the plug tobacco business of the
Amarican Tobacce Company and the
business of flve other Independent
congerns manufacturing principally.
plug tobagcoe. There had been a war
in the way of ecuttlng of prices In
certain brands of plug tobacco which
probably had something to do with
the formation of IL

SBubsequenlly the American Tobae-

was no one there to corntinue It. | po Company bought or obtained con-

value of the business was In a
nd and I became fearsome

trel of many plants engaged in tne

what | manufacture of smoking tobacco, and

Wrould happen to it If T would be di=- | the Continental many plants engaged

@ in any way

h yalue to m) estate unless some | Some of them were sbsorbed,

| hind & knowledge of the business
ond which you cannot conduct it
fitably personally. 1t will g=t sa
that it requires an organizatinn
then. too, | was onty ldentifiad
sorap tobacco manufacturer, and
by precedent. the consuming
of tobacco changeg every 10, 12
35 wyears and T have figured that
Bight happen agaln, and It wouldn't
iR Berap tobacco and might use
ibing else and then T would not
mecth busipess, 1 thoughi;
the American Tobaceo Com-

& Bt
4 \

-

fntw the officers and I made up my

|
I

| prny

|
|

, been in conference with me: |

Bind wheu a proper proposition was

e to meé, such as was satisfactory
e, I wonld be very anxious to

pe
o

1

it wou'ld not be of | (n the manufacture of plug tobaceco.

and
others ilke the defepdants, continued
their cprporate existence,

In 18006 the American Bonuff Com-
was |nocorporated (o (ake over
the snuff business of the American
Tobacgo Company, of the Continental
Tobaccd Company, and of two other
independent manufavturers

In 180% the Americap Cigar Com-
pany was ipcorporated (o take over
the business of the American Tobac-
ca Cmpany and Powell Smith &
Company in manufacturing and sell-
ing clgara, cheroots and stogies

In the same year the Consolidated
Tubaceo Company was incorporated
to take over as s holding sompany,
In exchange for iits bonds, substan-
tially al! of the stock of the Amer]-
can Tobacdo Company and the Con-
tinental Tobages Company.

Ia 1903 the American Stogle Com-
pany way incorporated to take over
the stagis business of the Amerioan

Cigar Company, the A-?. Tobac-
c0 Company and the Continental To-

Company.
In 1004 the
Company, - the
becco C

should be granted against the several |

co Company were In no ssise gompat-
itors, the former being d in
manufasturing plug and twist tobac-
6. -Théir mesrger waw not in restraint
of trade unless |t could be regarded as
an fllegal mopopoly becauss it pro-
duded from sixty to ninety per ceant
of the total output of the United
States of the varlous articles it mmn-
ufactured.

The profits of the present Amerl-
can Tobacco Company and Ils ocon-
trolled companies have beon and are
very large, and their business, ex-
viuding clgars, covers mot leas than
seventy-five per cent. of the whoele
output of manufactured tobacco In
the United States,

The government has offered in evi-
dence & stipulation (Fovernment's
Ex. No. 8) of all the defendanis ex-
cept the Imperial Tobacco Company,
the United Clgar Stores Company, R.
L. Richardson Compeny, Inc., and W,
C. Reed, which must be taken cor-
rectly to describe the way the busi-
ness is done, there being nething In
the record to the contrary, as follows.

“We admit that all the vendors and
corporation defendants mentioned In
the petition as engaged in the manu-
facture and sale of tobacco products
except Imperial Tobacco Company,
Limited, purchased or pow purchases
some or All of the requisite raw ma-
terial in States or countries other
than those in which the factories were
or are located, and had or has it
transported thence through the me-
dlum of common carriers to sald fac-
torles, and employed or employ trav-
eling salesmen who solicited or sollc-
it In Btates or countries other than
in which tha factory was or is located
urders for the tobacco products which
by them were or are transmitted to
mald factory or other chief office of
the manufacturer, and if approved
they are filled by the dellvery of the
goods to a common carrier, where the
factory was or ls located, duly con-
slgned to the purchaser, title passing
to said purchaser on sald dellvery to
the common carler.”

It can hardly be doubted that a
manufacturer who makes his pro-
ducts of materials found within the
State of manufacture and sells his
entire product there is not engaged
in Ilnterstate commergs, It will make
no difference that the purchasers
send and sell the manufacturer's
product throughout the United Btates,
Except that they buy thelr raw ma-
terial In other Btates, this Is the way
the manufacturing defendants in this
vase do thelr business. Thelir busl-
ness I8 manufacturing amd the fact
that they get raw material in other
States and send ents to other Btates
to solicit orders does not make their
business {nterstaate commerce. Thin
certainly appears to be the view of
the Supremas Court in the case &f the
United States vo. B. C. Knight Co.,
166 UI. B, 1.

In it the American Sugar RMAning
Company and four refineries In Pall-
adelphia wers all engaged In compe-
tition with each other In the Import-
Ing of raw sugar Into the Unlited
States, reflning It and selling It
throughout the country. Their busi-
ness was exactly like that of the prin-
clpal defendants, except that it was
In a necessary of life Instead of a Jux-
ury. A c¢ombination was made be-
tween the American Bugar Reflning
Company and the Pennsylvanla refin-
eries by the exchange of all their cap-
ita]l stock for shares of Its capital
stock. The monopoly ‘was greater
than in the case now under consider-
atlon because the combination manu-
factured ninety-sight per cent. of the
entire sugar output of the United
Btates. The bill averred that the
American Bugar Refining Company
monopolised the manufacturg and
sale of refined sugar in the United
States and controlled Its price, had
combined with the other defendants
to restrain the commercve in refined
sugar in the several Btates and for-
elgn nations and to increase its price.
The Trial Court (60 ¥. R, 308) found
thatg "

“The object In purchasing the Phil-
adelphig refinerios was to obtaln a
greater influenoce or more perfeot con-
trol over the business of refining and
selling sugar in this eountry.”

When the case reached the United
Btates Bupreme Court, Chief Justfue
Fuller, who dellvered the opinion of
the Court, assumed that the transac-
tion dld constitute a monopoly, but
held that it was a monopoly of the
manufacture of a necessary of life.
He sald at page 17:

“The object was manifestly private
galn in the manufacture of a com-
modity, but pot through the control
of Interstate or foreign commerce, It
is true that the bill alleged that the
products of these refineries were sold
and distribuled among the several
Stales, and that all the companies
were angaged in trade or commerce
with the several States and with for-
elgn natlons; but this was no more
than to say that trade and commerce
served manuafoture to fulfill its func-
tion. Bugar was refined for sale, and
siles were probably made st Philadel.
phia for consumption, and undoubt-
etdly for re-sale by the first purchas-
ers throughout Pennsylvanla and oth-
er ftates, and refined sugar was also
forwarded by the companies to other
Statea for sale. Nevertheless, It does
not toliow that an attempt to monop-
olise, or the actusl monopoly of, the
manufacture was an attempt, wheth-
er exsoutory or consummated, to
monopolise commeres, even though,
in order to dispese of the product,
the Instrumentality of commerce was
necesasarily invoked. There was noth-
ing In the proofs to indicate any In-
tention to put a restraint upen trade
or commerce, and the faot, ah we
have seen, that trade or comnmerce
might be indirectly affected was not
enough to entitle complalnants to a
decrea. The subjeoct matter of the sale
was shares of manufacturing stock
and the relief sought was thé surren-
der of property which had already
passed and the suppression of the al-
leged monopoly In manufacture by
the restoration of the status guo be-
fors the transfers; yet the aét of Con-

only authorised the | Qlrgult

u.

United States, 171 U. B, 678, and
Anderson va United States, 171 U. 8.
604, In which the undisputed facts
showed that the purpose of the agree-
ment was not to obstruet or restrain
Interstate commerce. The object and
intent of the combination determinsd
its legality.”

It has been psuggested that the
plaintifis in the Loewe ca&se must
have been held by the vourt to have
been directly engaged In Interstate
commerce or gtherwise the demurrer
would not have been overruled; and
if they were directly engaged in inter-
state commerce the defendants ig the
Knight case must have been s0 slso,
the only differenice being that one
manufactured sugar and the other
manufactured hats. But one npeed
not be engaged In Interstate cgm-
merce at all to get the bemefit of the
Sherman act. Bectlon 7 suthorises
“any person who shall be Injured In
his busineas or property” by a viola-
tlon of the act to bring just such a
suit as Loewe brought. Although the
plaintifts, as manufacturers, rnl.l‘l}.t
not have been engaged im busine
which would bring them within the
oparation of the Bherman set, still &
combination of their parties to restrain
a part of thelr business incidentally
embraced in Interstate commerce
might well bring that combination
within the operation of the aet. The
declsion in the Loewe case was unan-
imous and expressly approying the
Knight case, procecded wupon +the
ground that the defendant's combi-
natlon necessarily and directly re-
strained the purchases and sales of
hats, between thg plaintiffs and citl-
asns of othery Btates. Three of the
Justices who were of the majority In
the Knlght case conourred In the
Loewe case and it can hardly be sup-
posed that they were overruling the
Knight case by impllcation,

1 think it concltusive in thisg vase.
It It bp satd is .concdlusion would
leave great ev without cerrection,
the answer is they may be corrected
by the Btates or in the territories
by the United Btates, because they
¢an prevent monopolies and ¢combina-
tions in restraint of trade within thelir
own borders, whether carried on by
thelr own citizens or by others.

Assuming, however, that the Knight
case does not apply, are the defend-
ants within ths prohibition of the
first section of the Sherman act? Un-
doubtedly the original American To-
bacco Company and the Continental
Tobacco Company (both of which
have ceased to exist), and the Ameri-
can Bnuff Company and the Ameri-
can Clgar Company were combina~-
tions of Independant concerns, but
every cembination is obyviously not
within the act. The prohibition Is
agalnst combinations whose purpose
s to restraln trade. ° Buoh a combina-
tion ls within the act even if it fal] to
do so, while orne whose purpose is not
to restrain frade Is not within the act
oven If it Ancldentally does so. In-
tention Is of prime importance be-
cause the acts prohibited ares made
crimes. Bo far a8 the volume of
trade Ip tobacco I8 conecerned, the
proofs show that it hed snormously
Increassd from the raw material to
the manufactured product since the
combinations, and, so far as the price
of the product Is cOncerned, that It
has not been increased to the con-
sumer and has varied only as the
price ot the raw material of leaf to-
baceo has yaried.

The purpose of the combinations
wWas not to restrain trade or prevent
competition, although competition
was Incidentally prevented, but, by
intelllgent economies, to Increase the
volume and the profits of the business
in which the parties were engaged,
No agreements were enterad into, as
In many of the decided oases, that
opernted directly on Interstate com-
merce through common oarriers by
muuuln{l ralegs or preventing com-

_qolll'i ke Ultltﬂl States va. Trans-

u rrd:h Associstion,
8., 490; United States wa. Jolnt Traffie
Assoclation, 171 T. A, §05, and
Northern Becuritiss Ve United
Btates, 193 U. B, 197, of wWhich lim-
ited output of man or reg-
ulated e &t or the territory
within . should be
sold throughout ths States, as
yston Coa.

18 U4

tion the Suprems: Cotrt
versely to the view taken by {he trial
eour. - The court _therefore must
either have wonoeded that there wWas
not some evidenos supporting ths con-
c¢duycions of faot of the gourt or
must. haye deemed the prineiples of
law which the trial court upheld were
not sustalned by its cunclusions of
fnot. As our vh:' in mwuw:
thi is confine to rm

h:gu the count below erred, it fol-
1bws that our reviewing power under
the plroumstances s colncident with
the authority to review possessed by
the _court belbw (1o determining
whether there was some ovidence sup-
porting the findings and whether the
facts found were adequate to sustain
the legal gonglusions, Southern Lum-
ber Co. vs. Wanrd, 208 U, 8, 1126.

It remains to ipquire whether the
Amorican Tobacco Company and its

controlled companies constitute =}

monopoly of or attempt to monopo-
lize & part of the foreign commerce
betweep the Mtates under the seo-
ond section of the SBherman act. Ax
this section prohibita a monopoly of
or an attempt to momnopolise any
part of sueh eommerce, il cannot be
literally construed. BSo applied, the
act would prohibit commerce alto-
gother. The first and second seclions
must be read together, and I thinx
mean the same thing, the second add-
ing nothing exoept to extend the pro-
hibition to individuals who, withonyt
combination, monepoline or attempl
to monopolise. . It must be understood
to prohibit monopolies or attempts
to monopolise brought about by the
unlawful means contemplated In the
first sectiom, vis., the purpose to re-
straln trade by preventing competi-
tion and prevénting others from par-
ticipaling 1n |t

Thme third sectlon of the act bears| .,

out this construction because it does
not mention monopolies or attempts
to monopolise the etrritories or
Distriet of Columbla, where the juris-
diction of the United Btates Ia su-
preme In all thi and It can hardly
be that Congreas intended declare
innooent agls gommitted within them
whio hit pronounces c¢rimes If com-
mitted In the States.

The purposes ¢ fhte dcrenduntq'

should not be made to depend upon;
oceasional {llegal or cgpromv. acts
or, Jetters ,but must be toilected from |
thelp oondm as a whale, A perusal |
of the reverd satisfes me that their!
purposes and gonduct were mot {llegal
or oppressive, but that they strove
a savery buasiness man strives, to In-
crenssy thalr business, and that their
great sugcess is & patural growth re-
sulting from i(ndustry, intelligence
and economy, doubtless largely
helped by the wyolume of business
done and the great capiial at com-
mand., For thess reasons, without
considering others discussed by coun-
se}, I think the Bill should be dis-

DECISION ATTRACTS ATTENTION,

and Effect Upon Olasses of
el O Eoelyt
Trade fs an
h’-nl—-lwnltom
Court Under Way.

Naw York, Nov. 14.-~~The sweeping
character of the retent deciglon of
the United. States Cireult ' Court
declaring the American Tobacco Com-
pany to be a combination in restraint
of trade, is attracting widespread at-
tantion, particulariy for ita scope and
eMoot all olansen of Industrial
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