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| sensation in Green county. John How-

| ell,

,resident who llves about seven miles

|1 making such a to-do over President

_m-il as for all other purposes are
made hy Congress and not by the
Fresident,”"—Charlotte: Observer. Oh,

‘with the [dea that Charlotte Is a $100,-

pu'-iatoruu'hq

year went to Mr. Juckson Townsend,
of Robeson ty. Mr. D. J. Walk-
er and J. R tier being close sec-
onda. ;

The alumni address by H. P. Lane,
of Reldaville, was a gem of itz kind
and the annual address by Clarence
H. Poe ocught to have been heard by
every citizen of the State. In addi-
tion to being & pleasing and grace-
ful speaker, Mr. Poe always goes to
{the heart of things and glves his
hearers and readers something wor-
thy of thelg attention and thought.

The ball was largely attended and
crowned the week's exercises as the
principal soclal event,

A large number of visitors from a
distance attended the commencement
and added to the pleasures of the oc-
casion.

SOUTHERN CONSERVATORY OF
MUSIO

Correspondence of The Observer,

Durham, May 23.—The commence-
ment exercises of the Seuthern Con-
servatory of Music, the tenth scholas-
tic year finished, closed the institu-
ton Iin a brilllant concert given by
the pupils Friday night.

This was the third of the series be-
ginning Wedneaday night. It was the
moot successful, too, In that the chos-
vn players and singers of the con-
| servatory for the most part filled the
programme. The first of the nights,
Wedneeday, was given over to the
children. Thursday night was the
occasion of the annual address, which
was delivered by ex-Senator H. A,
Foushee, and the diplomas, certifi-
|cates and medals were awarded, Mr,
| Foushee pressented these and In the
| ceremony spoke handsomely of the
institution.
| The conservatory has recently been
vigited by Dr. John A, Bimpson and
Mr, Meares, of Ralelgh, who are on
the board of examiners. Last year
when they visited In professional ca-
‘ pucity this place, they pronounced the

work as thorough as Is obtainable in
any conservatory of the North. They
paussed uvupon the work of the puplis
this year and their judgment is re-
sponsible for the diplomas und certifi-
cates.

Five graduates, the largest class in
the conservatory's history, were given
their diplomas. They were: Misses
Felicla M. KuefTner, of Durham;
Helena E. Morris, of Hendersonville;
Minnie L. Patterson, of South Bos-
tor, Vu., Fannie Rozier, of Durham,
wnd Mr. James H, Umstead, Jr., of
Durham, the first man to take 4 plano
diploma,

In the pluno teatimonlal ¢nurse
Misses Besele M. Baxter, Emma Elolss
Bolton, Mabel McClalre MoeCotter,
Pluma Owens, Alma RIgszbee, Lottle
Hiley mnd Olivian Thaner were given
distinction. Misses McCotter and
Elizabeth Lee Newbern recelved testi-
mornlais in volce; Miss Hettle Hrin-
gan, the teacher's certificate In volce,
|and Miss Mary Wilson, of Thomas-
ville, tnok the firat violln certificate
'given by the [nstitution Teachers’
cartificates in plano went to Misses
J. Gertrude Bell, Mary Anne Burnett,
Eifie Grace Cockerham, Lottie Eatelle

tritcher, Ormis Gibson Edwards,
Sarah Jane Hoffman, Clyde Kearns,
Lena Jane Kittrell, Cornella D. Me-
Laurin, Beulah Catherine Norment,
Elizabeth Paullne Proctor, Mary lsa-
helle Tarkenton, Addie Ray Up-
|vhurch and Lydia Cynthia Winslow,

The medals for Improvement went
to Miss Zalena Allen, of Miss Brin-
enn's cluss: to Mlss Thelma (Cates, nf
Miss Morrig' class, and to Miss
Hlatnche Steele, pupil in vielin under
Miss Kinne The W. R. Murray
medal for improvement in voice went
th Miss Ellzabeth Smith, of Golds-
bora; the I W. Newsom medal In
‘nlce was won by Miss Hattie Brineon,
"uno teacher; Mins Grace Beckwith
the medal offerod by Jones &
Frasier to Prof. (G. W. Bryant's class:
A. D. Zachary medal [for ex-
vellency in playing went to Miss Fan-

nie Rogler, though the board of ex-
‘aminers wwarded It to Miss Felicla
M. Kueffner, who also won It last

iviar and ls debarred by the rules of

the Institution. Miss Carnella Me-
Laurin wus given the 8. M. Bnider
medal for class-work excellency.

The conservatory gives the world
this spring u coterle of well-trained
teschers and Its graduates gave rve-
cently w serles of brilllant recitals.
The four young ladles, Misses Kuefl-
ner, Morrls, Patterson and Rozier,
are dashing players and Mr. Umstead
will spend another generation In the

ftudy of music. Young Miss Wilson,

in violin, Is perhaps the best player
that the institution has trained be-
Einning as & raw pupil, Bhe s an

inusually attractive girl, yses a grace-
ful how and plays with understand-

ing. Mlss Kinne, the teacher, spent
Iust summer In Germany, and came
hack additlonally equipped for -

tutorship that she has shown herself
pecullarly adapted for

MURDEROUS ASSAULT.
Negroes Attempt to Kill White Man—
Say Were Hired by His Wife.
Newbern Journal,
The miscurriage of an attempt
commlit murder has created a

to
big

white, nhd Ben Palmer, colored,
two yvoung men made a deadly attack
upon Mr, Tom Farmer, & well-known

from Bnow HIill. while he was in his
room at night in the act of retiring.
Mr. Farmer was severely wounded, but
managed to make his escape. His as-
gillants have been captured and are
now In 8now HIll jall. They confess-
td to the attack and assanlt that they
were hired to kill Farmer by his wife
it g gald that Farmer and his wife
'ved very unhapplly together. were
constantly at oonts, which give the
#tory more or less color.

Positively Evil-Thinking.
Anderson, 8. C, Dally Mall

"We understand now why Charlotte

Taft. Charlotte wants an appropria-
tion of §100,000 for her postoffice |
hullding.""—Anderson  Dally Mall

‘For the information of our bhenight-
rd brother we will state that Federal
appropriations for public buildings as

sure. But the hurrah over President
Taft, who I8 quite popular In Con-
gress, may impress the Congressmen

00y town.

No Race Suicide There.
Rockingham Anglo-8axon.

“"ol. Dan Morrison was down In
"umberland county Jast week and he
CAme across a very prolific family. A
Mr. Jones, son of Mr. Reuben Jones,
who onee kept the Purcell House In
Wilmington, s the father of thirteen
!Iving children, Mr. Jones has only
heen married six years—five pair, and
the last three were triplets. No won-
;‘-Pr Cumberland s growing in popula-
lon. -

; Before Noah.
Norfolk Virginlan-Pllot.

A North Carolina paper proudly
Points to the advertisement for rent
0T & county jail in that State as prov-
ing that prohibition prévents crime.

Co slow, brother; Cain killed Abel

_-nhahnm' for the |

TALKING ABOUT 1HE |20TH

(Continued from Page Four).

flowing out to the self-exiled editor, a
reporter rushed into the office, and
breathlessly announced. “Hemphill s
In town.” There was little time for
conjeeture, before ordering out *the
reception committee, and gathering
three chairs. but the expianation
that the unfortunate protestor agaiust
the Myth hud lost his paddle, been
blown up Cooper river, through the
“eut,” into the BSantes and up the
Congares, did not satisfy. But what-
ever the calamity that brought bim
within 80 miles of the horrid festival
at Charlotte we were determined to
do honor and reverence to the martyr
to conviction. The staff of The Btate
was beat o quarters and awaited the
coming with duly sympathetic counte-
nances.

A scout rushed In, reporting, “He
cannot be found; nowhere in town."”
Before the young man could be re-
buked for superficial search. the tele-
phone bell tingled. “Yes, yes, what 1s
it?" “This is the city editor. We
caught sight of the major in a passing
cab; took auto and followed. Got 1to
Union station as he stepped aboard
train bound for Charlotte. Hald he
was golng to the celebration; expected
o have a blg time."

It Is not often a newspaper office is
shocked, but it was fully thirty min-

utes before the even tenmor was re-
atore.d,
Yes, If made to bear witness we

shall have to say that the logic of the
gltuation s that the Declaration of
Independence of Mecklenburg has
been libeled. A myth cannot be a
magnet. A myth could not draw ihe
editor-in-chief, aganst his principles,
210 miles.

The only hope of the editor s to
prove that Taft, and not that which
he has proclaimed a myth, was .he
North pols to which the needls of his
Bpirit turned.—Columbia State.

"President Taft,” remarks The
Chattanooga Thnes, “ls going to help
the North Carolinians to celebrate the
134th anniversary of the adoption of
the Meckienburg Declaration of Inde-
pendence, claimed to have heen ac-
complished in May—the exact date be-
Ing in question—17756. As many fero-
cloue pssaults have been made upon

the historical accuracyy of the Incl-
dent. what President Taft shall have
to Buy about It will he & matter of

editor-in-chief, against his principles,
lina but all over the country. Prasi-
dent Talt has u way of getting at the
bedrock of things, especlally those re-
quiring judicial, as well as histarical,
Accuracy, and he will Joubtless sift alj
the evidence so as to put the case he-
fore the jury—the general public—as
that A verdict may be rendered with-
cutl the embarrasament of any rea-
sonable doubt either way

The Times, we fear, 18 entirely too

In this mntter. The North Carolinlans

belleve, ag firmly a8 they belleve In
the value of peanuls, that a Declara-
tion of Independence was promulgated

al Mecklenburg more than u year prior

to the Philadelphia deliverance, and
vou couldn’'t get this hallef out nf
them with a mallet and chisel. It Is

part of thelr articles of falth, and any
one who attempts to discreadit  the
claim will be put down as a specimen
of monumental lgnorance and obdura-
ey, s Mr. Tuft himself will learn if he
butts his head agalnst that stone wall

optimistic in its forecast of the Presi-
dent's power and Influsnce In ‘he
premises. We freely admit the wide
extent «f hia learning and Informa-
tlon, and ulso his pecullar gifts In |
the way of tettling things. but in the
cape referred to he has a job (hat
would give Bulomon himself a case of |
dodging and side-stepping The

chances are that he will please nobodv |

| meeting of the people of Mecklenburg
[ county, tn North Carolina, on May 20,
17756, resolutions were passed deciar-
11“ their independence of Great
IBﬂuin." Unfortunately, so cocksure
(of his memory was the secretary that
|ho managed (0 stuff into his recoliec-
tUan of the resolutions some of the
language of the Declaration of Inie-
pendence signej on July 4. 1776, more
than & year later, and it was this slip
Ihrt has Inclined history 10 be skepll-
cal.

However, the resslutions had been
published In The Bouth Carolina Ga-
selte at the (ime, and from an old
newspaper file—that dusty tomb eof
many a precious historical fragmeni—
George Bancroft managed to Jdig out
evidence corroboratory uf Alexander's
story in all suve the dute and a portion
of the languuge used. From this oid
paper and a copy of a letter senl tov
the home government by Governor
Martin, of North Carolina, under date
of June 30, 1775, It I8 made more than
reasonably certain that the Mecklen-
burg Declaration of Independence was
born out of freslom-loving breasts on
the 31st of May, and not the 20th of
May, of the year 1776,

But loca] custom clings tenaclously
to an Idea and concerns [tself little
with the accuracy of mero dAates.
What grandsir sal| 18 good enough
for us, though the nine booka writ by
the Angel of Truth are gainst him.
0ld Mecklenburg !sn't going back on
John McN, Alexander, not if she can
Relp It, and If that's an anschronism
it ian't treason Perbhap It la just as
well to let the date stand fixed for all
future time, whether history likes It
or nol, by the speech and attendance
of President Taft. The date isn't the
thing anyhow. Mecklenburg, as a gal-
lant little colony, defed King George
all by herself, and before any other
colony dld, and that’'s cuuse enougn to
give her wsons pride —Washington
Post.

IN MEMORIAM,

Mrs, Letitia Harper Walker
Died January 2, 10,

at her -esldence, Spray. North Carolina.
Mre. Lelltia Harper Walker,

Vice Regent Mount Vernon Ladies

moclation
for North Carolina

“He giveth His beloved sleep
Beloved she wus of the Heavenly
Father, otherwise would He have ao
richly endowed her with the heavenly
gifts of sympathy, love, purlily, pa-
tience and Intellect, a winning grace,
an unfailing judgment, with a sim-
plicity and Integrity of characler as
riare a8 they are beautiful® He gave
her ulso the blessing of u long life
whereby her example should elevate
&ll who came within her influence,
teaching and transmitting to each and
all & portion of these God-hestowed
virtues. And finally, without psin,
In the fullness and ripeness of her
faculties He callegd her away as she
slept, on the New Years night, a call
so qulel, so gentle, so secret, In the
darkness of the night, that she alone
heard and answered the call, Lo
awake In the glorlous dawn of an un-

As-

ending day' It is thus "He Givelh
His Beloved Sleep!”
HBeloved shhe was to us all, and

hard it Is to look upon the vacant
chalr and know her volce will he no

more heard In (ts accents of loving
advice, encouragement or warning,
words which were never without
welght, never disregurded.

We have, as || were, lost our heacon
Hght which had so unerringly gulded
us through @ll thes: years, since 8569,
when Mrs. Walker bacame vice
regent for North Carolina May the
after-glow of this Hght, undimmed
still show us ths Way as years pass
on.

Mrs. Walker was the daughter of
Governor Morehead, one of  North
Carolini's most distingulshed sons,
whose talents of Infinlte variety seem
to have centred In this rare woman.
Artlst and musician, as well as prac-

af North Carellna falth

Hut on the other hand he will be
no beiter off 1f he flls in with the
North (arolina |dem and ndds  the
welght of hilg chiracter and position

to sustain the Mecklenhurg clalm. He

fullmay not only assure them of his
full bellef In the soundness of |I|u1r|
voptention. hul may produce fh'in.l
figurcs wnd historical data to place
Mecklenburg In the forefront as the
place where the ldea and plan of
American Independence was concelved
and Jelivered to the world,

This, we 84y, would make him solld
with the old North State and its In-
habitants, and bind them to him with
hooks of steel that no human power |
could 1nosen, hut how about others?
In South (arolina and Virginla they |
gat their buckes up whenever the Meck-
lenhurg muatter Is mentioned and de-
clare that no such declaration wus
ever concelyved, execuled or promul-
gited tn North arolina or any other
purt of the habitable globe, elther in
1775, or at any other period of record- I
history. If the Prestdent falls in|
with the North Carolina clalm, and
makes them belleve Lhat it I8 histor-
lcally invulnerable, he may as well cut
South Caraling and Virglnla out of his
list of visiting acqualntances. The)
would never speak to him again

But {f he tries to “split the differ-
ence,” a8 we may sk and undertakes
to hold with both sides, hia condition
will be stil] worse, for both will re-
pudiate him, and set him down as a |
trimmer who wants to hold with lhe
hare and run wlith hounds, and all the
disputants will take sldes agalust
him, North (Carolina belleves In the
declaration, the others repudlate it,
and how can he maoke himself soild
with both” He can't do I, and our aul-
vice would have been to plead si‘k-
ness, prior engugements or something
else and stay away from the celebra-
tlon. That way, and that way only, |
lay safety. Above all, he must watch |
out for Descon Hemphill, of The
Charleston News and Courier —Mont-
gomery Advedtiser.

ed

To-day the President will be at
Chariotte, N (. helping the Tar
Heels celelirate the reckleas disregard
thelr forefathers had for thelr necks.
About the time the Mecklenburgers
were drafting their Jocument of defi-
ance King George 1II had his hands
full up around Lexington and Bunker
Hill, but could he have got Sir Henry
Clinten to (‘ape Fear a little guick-
er doubtless most of the signers
would have soon dangled from a glh-
bet, wnd been helped there by the
hands of thelr neighbors, too, for at
that time both of the Carolinas were
full of Torles stuffed to the limits of

their red jackets with zeal for the
King. |
However, Sir Henry was a little

late,, and in the hubbub of things Lhe
foolhardiness of the Mecklenburgers
passed unnoticed.

Historians long had their doubts
about there ever having been any
declaration of Independence at all

and it was the mistakes of one Jogn
MoN, Alexander who tried to write
history from his memory. which most
beclouded them. As It Is. they are
stil] dublous about the date, and it s
more than likely that In permitting
Predident Taft and the burghers of
Charlotte to carry on their celebra-
tion to-day history is indulging Itself
in one of those ridiculous anachro-
nisms of which it is so fond. This John
McN, Alexander, who claimad to have
been secretary of the Mecklenburgers

before the distiilation of ardent spire
'z was ever discovered. -

mesting. swore in 1806 that “af a

|ﬁnﬂl. cultured and Intellectual, know-

{ There's nothing beats barbecued piglet

'Most tasty and spicy of dishes

tical farmer and gardener, assoclated
from childhood with all that was re-

ing as she reached womanhood and In
after yvears those most prominent In
public Hfe, her socin]l education was
perfected which, with her adaptatal-
Iy, ready syvmpathy, and remarkable
conversational powers, rendered her
charming companlon, scion of o ruce
pasted and gone,

Entering our assoclation at its In-
ception she knew Its poverty, Lrials,
discouragements; hul, with other re-

markable women whom our first re-
gent ro wisely appointed;, Mrs. Wal-
ker labored with unfalling courage
and hope that never flagged. She liv-
ed to see her wildest propheciss ful-

filled and to witness the success she
hay so helped to ensure
SUSAN. E. JOHNBON HUDSBON,

Not Exactly Gulliy.
Richmond News Leader,

"Bome Iconoclast has attucked the
authenticlty of the yarn about Rer-
geant Jaspeh jJumping over |he para-
pet at Fort Moullrie leng years ago
and restering the American flag to jta
place after it had been shot away by
the enemy.” Dollare to horsecakes
the attack was Inspired by The Char-
lotte (N. C.) Observer in retaliation
for the skeptical flings of The Charles-
ton News and Courier at the Merk-
lenburg Declaration of Independence.

Troys Sanatorinm.
The Montgomerian,
Troy is to have a large sanatorium,

Waork Is progresasing nicely on the
building, which will be one of (he
finest In this section of the State. The

sanatorium will Le up-to-data In w:-
ery respect and will be well equipped
for all surgical work. diagnosis and
treatment of all ordinary diseases,
This Institution will ba owned and
operiated by Dr A F. Thompsan.

[For The Observer

FLEEDING OUR WILLIAM.

Oh, what shall we feed to our William
To keep him from fading away
A week or so hence, on his visit
To us, on our own galn day?
We don’t want 10 load him with ‘possum,
We're anxious to show something new—
A barbecued shoal |8 suggested,
With lashings of hot Brunswick stew.

The canvas back's now out of season,
The terrapin's hardly yet ripe.
“Tis a Jttle bit late for hot sausage
And Willlam may not care for tripe
We heartily wish to indulgs him
And. truly, with this end In view
Topped off with some hot Brunswick
Elew .
L]
Some soup from & Hatteras turtle,
A sheepshead from Shackleford’s Point,
Bome clams fram the Pamlico waters
And rich Yancey beef. for the jelnt;
A trout from the streams above Ashe-
ville,
A frying siged chick on the side,
stewed Chatham rabbit. with gravy—
A dizsh that is trusted and tried

A

()
All these we will have to fall back on
Should anything happen to those

We hope to plare undar his nose:
He'll itake with back to the White House

A pemory pleasant and new—

]BUPRB!E COURT OPINIONS

ICIIH- Redman, by next friend, ws
| Norfolk & Western Rallway Company.
| L Rallronds, Master and Servant, Warn-
| Ingw, Negligente, Proximate Cuuse.
| A maflroad company is responsible for
| damages in the faflure of Its engineer to
! give forewarning of s sudden unexpected
and unum“ | movement of Its train, con-
u-u-’ an engine and Nat cars equ

ped for ditching, when Lhe pl'oi.l?ﬂllt
cause of an Injury to an employe thereon
while engaged In the course of his duties,
1 Rallroads, Master apnd Bervant, Sig-

nals, Warnings, Negligence.

When an employe on & ditching train
is injured while asitting on a fat car,
where he should have been in the dis-
charge of his duties, and It is shown that,
while actually engmged., his position
should be standing, but. at the time,
from the nature of his employment, It
was pot then required, the mere fact of
his pltting at the time of the injury,
when he was in position to promptly dis-
charge his duty when calied upon, as re-
quired, does not relisve the defendant of
the duty to signal or give forewaming
of an unusyal and unexpeoted jolting of
the traln caused by the sudden moving of
the engine

3 Same, Coniribulory Negligence.
When an employer on & ditehing traln
sl a place where he should have been
In the diacharge of his duties, s sudden-
ly and unexpactedly thirown by the negil-

upen a plece of machinery known by him
to be dangerous,
his hand forward. and got it
the machinery to his injury, Is not evi-
dence of contributory negligence, when
the act was done 1o save further injury
& Rallroads, Master and Servant,

to Work, Duty to Employe, Contrib-

utory Negligence

It is the duty of the employe (o select
such place 1o work as wlill be the least
dangerous when the circumstances admit
of a cholce, and when the evidence Is
suffiofent, It ls correct for the trial judge
to charge the Jury, that If plaintufl se-
lected a dangerous place to perform his
duties when there were olher places, or
positions that were svallable and safe.
and that & man of ordinary prudence

caught

A stipulation written on the back of a
telegraphlec message requiring. In effeat,
that & clnim for damages should be pre-
wented within slxty days or recovery
thereon would be barred, will be upheld
af i reasonable regulation when [t ap-
pears 1hut the party clalming damuges
knew of Lhe company's defauit more
than sixty Jdayas befgre the nction waa
brought. und made no clalm therefor In
that thine,

Action tried beflore
Jury, January term,
Plaintiff appealed

J. and a

Durham

Long,
1908, of

Mollle ¢ Parker vs. North Carolina Rall-
mad Company

When It is substantially alleged in the
complaint In a sujt for damages ugalnst
a rallrond company. that plaintiff's In-
testate war killed while In the course of

cretionary Fowers, Answers

It in in the discretion of the trial judge
to parmit defendant to answer, wufter
overruling & demurrer to the complalint,
thotgh the demurrer were frivolous
Cause heard on demurrer to complaint
before Jones, J, August ferm, %8 of
Durham, Defendant appealed

Jacoh Cook va Western U'nlon Telegraph

after, at the same term, had the power
and discretion 1o allow defendant to
amend his noswer and wet up n further
defense arising under the contract sued
on The discrstionary power of the
court to allow amendments to pleadings
In term, when matters are In ferl, dis-
cussied by Walker, J

Appeal from order of . B Jones, J.,

entered Beptember term, 198 of Ala-
mance, by defendant.

In re WHI ¢f James M Thorp

1. Evidence, Statements, Bllence, Admis-
slons.

Statements made In the presence of
one, who did not reply. to become his
Impiled admissions, must have beesn

mnde on an occasion when a reply would
properiy te expected: and testimony as
to stulements made In a plea for mercy
to the court by an attorney, In the hear-
Ing of his cllent and not denled by him,
ns to his mental Incapucity. ¥ Inadmis-
=sible upon an Ilssue of divisavit vel pon
attacking the probate of his will on that
ground

L Evidence, Wills, Dewvisavit Vel
Records, Books of Settlements,
Inals, Coples,

Upon an lasue of divisavit vel non upon
the question of the mental capaecity of
the testator to make a will. the Book
of Bettlements kept In the clerk's office
in accordance wilh the provisions of
Bectlon 71, Chapter 158, Laws of 1883, re-
cording coples of original papers. is not
competent evidence of the eontents of
such papers. The original papers on the
records of the executive committee of
the State hospital are competent. Quarre,
3 Evidence. Wilh, Devisavit Vel Non,
Menial Capasity, Book of Settlemenin,
Harmless Error.

U'pon an issue of devisavit vel non the
testimony of both sides showed that the
testator had been confined In and dis-
charged from a State's hospital about
twelve vears previous (o his death: and
the copflicting evidence upon his mental
capacity to make a will was directed a!-

Non,
Orig-

The taste of & barbecued piglet
Warmed up by &8 hnl Brunewick stew.

—-H. H BRIMLEY. |

most exclusively to his mental condition
during the last few years of life.

gent acl of Lhe engineer of the employer

the fact that he threw
In

Place

Held: (1) In abheence of mn; evidencs
presume

th
to the contrary, the law wil]

the “rﬂ was bmsed u the res-
feration of the testator's mind; (1) That
the erromsous admission in evidence of
the Book of Betllementis, in the office of
fthe Superior Court clerk was harmless
error.

4 Bvidence, Wills, Mental Capacity, Bur-

den of Proof, Instructions.

Alter piacing the burden of proof on
the caveator (o establish the Insanity
of the testator at the time of making the
will, by the preponderence of the ovl-
dence. it Is eorreet for the judge 1o
charge, In effect, that if the jury find
from the svidence that the testator sign-
od the writing offered in evidence us and
for his !ast will, that at the time he had
mental aapacity to know and underatand
what he was doing. to know his property
and fts dwsposition. his relationship to
his property and the Ppersons benefitied,
the nature and effect of his met, he had
mental capacity sufficlent (0 maks a will

Marler-Dalton-Gllmer Co. ve. Wadesboro
Clothing and Shoe Co.

1. Writs, Recordari, Purposes, New Trial
Erroneous Judgmenis.

A writ of recordari may issue from the
Buperior Court to a Justice’'s ocourt for
the purposes of obtalning & new trial of
the case on its merits or reversing &n er-
roneoua or false judgment.

t Justices of the Psace, Jurisdiction,
Non Resldents, Joinder of Partles,
Summons, Bervice, Appeal and EwrTor.
When & plaintiff has sued a resident

and non residenmt of & county in a jus-

tice's court, lssued the summonses under
the provisions of Revisal, Sec. 1Mi, and
obtained judgment thereon, and the Bu-
perfor Court has denied a petition of the
non resident ¢efendant for a writ of re-
cordari based upon the jurisdictional
ground of improperly joining the resl-
dent defendant, the judgment of the Bu-
perior Court will be upheld whan It ap-
pears Lhat the resident defendant was

Jolned In good falth and not for the pur-

pose of conferring Jurisdiction.

1.  Process, Summons, Endorsements,
Fresumptions
The return upon & summons by the

proper officer that hs had served It is

prima facle sufficlent, as it implies thatl
it has been served as Lthe statute directs,

would have selected a different place o
than that occupied by plaintiff at the und the “"'.“'. wiil Ib; upholld l.h‘o v“::‘:'
time of the injury. and the plaintiff's :’r‘"”w absence of evidence lo “
fallure to do so was the proximate causs, ¥
the plalntiff would bs gulity of contrib- | Motlon for writ of ’?""'ﬁ“”' h';:;’ :’;
utory negligence and his recovery bar. | Councill, J. Beplamber lerm, ¥
red. Forsyth Motllon denlsd and defendant
led,
5 Instructions, Conlentions Stated, Prop- Rpponiad I
er Chirge : |
] ames A,
The contention of the parties stated by ws‘pl::l;t:‘ et&:‘lmm. o !
the trial judge to the jury Is not w basls |, " oo and.}{llhwn)'l County Com-
for reversiblea error when, In the in- Tl Aoesl Whltnl'l‘ll 6 .
structions, the law appilcalile I8 correct ! PReal '
Iy charged Exceptions Lo & report of road com-
Action tried before Jones. J. and a '“"‘;'0“':‘.‘"“ P"l‘:::‘l’“l“:‘ :Dpf:;a.f:."m:t:
ury, November.teirm, 1%8 of Person gTade © nda a b 1 .
dary = under Ch. 47, laws of 187, should be
B N SyKes vs. Western Unlon Tele- | made at the confirmation of the report
gruph t.‘om;--n)- by the counly commissioners and ap-
Telegruphs, Negligence, Message, Hea- | Peal should then be taken, 1o be effective
sonsble Stipuluticns., Demand in Sixty |- Uounty Commissioners, Appeal, When
Lays Ducketed, Frocedure

Appealn trom orders of the ¢counly vom-
missioners ure governed by the rules wp-
plying to appenls from a justice of the
peace, and Lo be effective must be dockel-
ed at the frst ensulng term of the Su-
perior Court, or the appeal will be dis-
missed.

4 Hame, Appeal Bond

In order (v perfect an uppeal from an
order of the county commissioners It =
necessary 1o give the appeal bond requir-
ed Uy Revisal, 2080,
¢ Rosds and Highways. Injunction, Mo-

tion to Dissolve., Bupreme Court

A motion lo dissolve an order restrain-
Ing the working of a publlic road ordered
by the county commissioners, under the

1. Rallroads, Lessor and Lesaee, Plead- | Provisions of Ch 07, Laws 1807, will be
ings. Allegationa of lease. Demurer wlluwed in (he Supreme Court. when Il
appeurs that the appeal from the arder

of the vounly commissioners was nelther
properly taken nor perfected
Appeal from Surry, heard by Webb, J,

lils empleyment by defendant's lesase | UPON Motlon to dissolve a restralning
company operating the rallroad of the order. 3 Fobrusry, 130, at Wentworth.
defendant as Its lessee, the compluint s e
nol demurrable on (e ground that it B. A. Price et ul va. G. O Griffin and
did not sufficiently appear that the lcase Wita:
was in force at the time of the Injury 1 Deeds and Conveyances, Inferpreta-
Railroads, Lessor aml Lessee, Neogll- tion, Words and phrases, “'Surviving
gent Kililng, Lessor. Dumages Helrs, ' Buiplusages.
Liafendant lessor rallrond company l.' The word "surviving' In u conveyvance
Hable for the negligent killlng of plaln- | of land <'to P for I1fe and at his dewth
UM's intestate Dy ity Jessee rullroad com- | v his surviving heirs,”" s surplusage,

pany Logan va. H. R, Co, 116 N O, |and canno! affect the legrl interprefation

840 wnd Brown va, R K Co, 131 N. ', |uf the words ecmployed

46, clted and approved 2 Bane. Hules in Shelley's Case.

% Pleadings. Demurrer Frivolous, Appesl A cuonveyance of an estale tu ' fur
nnd Error, Procedure Iife and at his death to hls surviving
The Supreme Court holding a demurrer | helrs” conveys the fee simple to the

to u complaint frivelous, will not direct | graniee under the rule in Shelley's cuse
judgment by default and Inquiry to be | (May vs. Lewis, 182 N . 115 cited, wp-
entered in the triml court. when nu mo- | proved und dintinguisied).

tion for such judgment hind been muade 3. Deedr and Conveyan<es, Interpreia-
JAn the lower court, and no exocption to tlon, Context, Ewtates, "Living Helrs"
the judge's order adjowing an nnawer had Surplusage

been taken and appealed from. Revisal, | In constising the meaning of words
HSeca. o and 472 | vontalned In & deed the court may ex-
i. Pleadings. Demurrer. Frivolous, Dis. |amine the context of the deed, and for

the purpose of whedding light

e

upan

value or extent of Lhe estate described In
the conveyunce clause, In this case “‘lo
P. for lite and at his death to the sur-

viving heirs.” the warranty and covenant
clauge may be msorted 1o, when the
language in applicable. as some evidence
that the word “living.” thus used, should
ba treated as surplusage.

£ Action tried before Neal, J. upon de-
(U_I'I'FHU' | murrer to complaint, at November florm,
1. Power _.-r Court, Pleadings.” Amend- |1908, of Wake Demurrar sustained;
:enud Diseretionary Power, Findings, plainii¥ appealed. The pertinent facts
ecar
When it appears that a cause was en- I8 iated in tha _U.Di,'T
tered as contlnued by consent for the | giute va Ephriam Moody
term by the judge at a former term. In |;  procedurs, Criminal, Demurrer (o
the absence of counsel In the case, by | pyidence
mistake of the judge. the court there- '

Demurring to the evidence Is now reg-
ulated by statute, = pecullar to elvil acv-
tions, has no piace in criminal prooeed-

ings and tends only to delay

2. Procedure, Criminal, Demurrer o
Evidence, ""Demurrer’ Defined, Biate's
Appeal

In determining the right of the Siate

to appeal In a criminal actlon upon de-

murrer, the word demurrer must be tak-

en in Its usual and ordinary significance |
as relating to & pleading and as under- |
slood mnd defined In criminal proceed-

inge. The State may not appeal when

the tria! judge sustains defendant's de-

murrer to the State's evidence.

3 Bame, Questions for Jury, Verdicy

Directing. *

The jury must pass upon the weight of

the Btate's evidenoe In criminal cases

Instead of demurring to the svidence, the

proper practice ix for the defendant to

move the court to direct the jury that the

evidence Is Insufficient to conviel, and to

enter a verdict of notl guilty. If the trial

| judge so direets the verdirt the State

cannot appeal.

4 Procedure, Criminal, Demurrer to Evi-

dence. Sustained. Mistrial.

In this criminal action the trial judge
sustained the prisoner'as demurrer to the

State's evidence, the Blate appealed and

no verdict was rendered. Held: The case
is still pending. and the molicitor should
proceed to try the defendant agsin under
the indictment, as upon & mistrial,

Mrs (. J Quants vs Clity of Concord.
Municipal Corporations, Citles and
Towns, Widening Streets, Damages.

A clty is linble to the owner for taking
his land in widening Iis streets In the full
amount of the damages. reduced by tha
value of the benefits conferred by the
improvements. apd the owner may sue
and recover therefor. in contradiction ta
those lald In tort, where recovery may
mot be had unless the work was done iIn
an unskiliful manner. (The doetrine es-
tabiished In Jones va Henderson. M7 N.
C.., 1¥ and that line of cases, dlstin-
guished by Walker, J.).

Actlon tried before Councill, J, and a

f

Evidence, Nonsult, Walver.
A motion as of honsult upon the

dance and nut renewed at the ¢lose of 4l

congldered on appeal

1 Mastar and Servant, Rafirogds,
Employes, Negilgence, Rules of
ployer, Eaforcement. f
The fallure to enforce a ressonable

pairing cars upon an extensive repair

and switching yard, Is svidence of &

walver or ahrogation of the rule.

|
of Empilover
Knowledge, Walver. "
A printed and bulletined rule made for

the safety of employes engaged in T

palring cmrs on an extensive repalrving

and switching yard of a raliroad coms
pany, requiring that fags of waming

should be placed In & certain manner &t

such times. will not relieve the cOmpany

of liabliity for its negligence when
employes fall 1o observe the rule while
engaged on “'short jobs.” when
actually or constructively known to the
company that the rule waa habitually
and continuully diregarded In such In-

Ftances to such an extenl ss o amount

to an abrogation

4 Master and Rallroads,
“Kicking’® Cars, Rallroad Yards, Rules
of HSafety, Enforcement. Employer
While the rules of liabllity of raltroads

In regard to “kicking” cars, or making
“fAying _switches* at a public croasing,
do not. iy to the conmant changing
or l\l’" of cars on extensive repair-
ing = pwitching ywrds, it Is still the
duty of the company to establish and
enforce proper rules for the protsotion of
the employes in such yards from injuries
otherwise Hkely to occur to them when
engaged In repalring cars therein.

5 Master and Servant, Rallroads, Rules
of Employer. Whalver, Contributory
Negligence, Evidence
When there s evidence of u walver

by a rallroad company eof Its rule that

employes, at work on ocars on Iis ex-
tenalve repairing and swiltching yard,
must put out blue Angs ns warnings, and
that plaintiff and two other employes
agreed that the job would be a short one,
from a half minute to two minutes, dis-
cussed the matier and decided not to putl
out the flage, but have one of thelr num-
ber keep a look out, and while thus en-
gaged the plaintiff's intestate was killed
by a shifting engine “kicking." at fast
spoed, cars onto the one whers he was
working., the question , of contributo
negligence In one for the jury.

Servant,

Carolina Alexander vs. Metropolitan Life
Insurance Company

Life Imsurance, Applications. Untrue
Btatemants, False Representations.
Satements made in an applleation for
life Insurances upon which the policy was
lssued, that the appilicant had never had
any desease of the kidney or heen under
the cire of & physiclan within two years
preceding the date of the application, are
material as ap inducement for the insur-
ance company to Issue the pelicy, and
when untrue will Invalidate IL
2. Bame, Judgment Upon Verdlet.

It wis established by the verdlet, In &
sult upon & life insurance policy matured
by Lhe death of Lha lnsured, that certain
mnterin] statements in the appiloation,
upen which the policy was lssued, Wers
untrue, though no false represantations
had been therein made by the applicant.
Held: It appearing that the company had
been imiposed uvpon from the very nature
of the representations, it was Immaterial
whether the repressmtations were frauvd-
uient or not, and the defendant's motion
for judgment upon the Issues should
have been granted
John P. Nall va. Brown and Willlamson.
I. Evidenve Reajected, Bubssquent Offer

tn Admit. Harmiess Error,

When the trial judge has excluded cer-
tain evidence which he thereafter, at the
ciose of mll the evidence, offered to ad-
mit. and there s no suggestion that tha
witnesses had been discharged. Lhe error,
if any, was cured
: Instructions Speainl

Late. Appeal and Error
It Iy neceasary 10 offer m prayer for
special Instruction In apt tlme, and the
refusal of the trial judge to give a cor-

L

Offered Too

rect Instructlon when Lendered (00 late
Is not reviewable on appeal,
3. Negligence, Bafe Appliance, Belection,

Rule of the Prudent Man.

It Is culpahle negligenre and not a
mere error In Judgment which renders
an employer ilable to the employe In-
Jured by reason of the use of an aAp-
pllance furnished with which to work:
and when the employer has selected one
of sevaral methods which are approved
and In general use, with that degree of
care that a person of ordinary prudence
would have used, no llabjlity will attach
by reason of such selaction

SRS PE T
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.’The Pilgrim Grand
REFRIGERATOR

Lined with pure whits
stone. The greatest cold
retainer of modern re-
frigeration. Cleans as
easily as a china plate.

For sale only by

J.N. McCausland & Co.

221 8. Tryon St

i

HOT WATER A PLENTY

is not diMicult to obtain—if we have
the installation of vour bath room
ind kitchen plumbing. We'll estis
mate If you only ask us

HACKNEY - BROS. (0.

Plambing, Heathig, Gas Fitting and
Supplies. "
"Phone 312. $ and 8 W, Fifth S.

CHARLOTTE, N. C._

dence made at the clgse of plainti's evi-

rule made for the protecliom of smployes
of a raliroad company, engaged in o= °

Master and Servant Rallronds, Rulsd
Habitual  Vielstion,

the evidence, i» walved end will not be

the

It was




