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THE STRONGEST BULWARK OF OUR mMY_THE POPULAR HEART.

CARPENTER & GRAYSCN

—

, EDITORS.

' CLENDENIN & CARPENTER, PuBLISHERS,

ST .|
~~RUTHERFORDTON, N. C.

11

Any person sending us a Club of five
with the Cash at above rutes for one Year,
will be cutitled to an extra copy.

Rates oF ADVERTISING.

; 1w. Ilmo. 3mo. 6Gmo. 12mo,
SI;AiCu!:h .00 250 6.00_ 900 16.00
% B 200 5.00 12.00 18,00 30.00
L % 4001000 2000 3000 45.00
gt 8.00 2000 35.00 45.00 70.00

" 1 column 13 00 40.00 60.00 80.00 125 00
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“Please ma-am-—please take me in

Tgeus OF SUBSCEIPTION. L yo:lllr hand,
allcn s 2 00 am a little helpless thing—
1 Copy 1‘ 3;:.:1:: s $mo A few days old you understand—

Receive me as a friend receives—

Then lay me in the Lilly leaves— .

Thus by the breeze rocked to repose
The weary butterfly, may close

Its waving wings and sweetly doze,
1‘1\1 the red petals of the rose.

RUTHERFORDTON, N. C,

. Written fo-r the Be;oxd.mu
Plea for a place in a Lady’s
: -Album.

——

But I am friendship's offering—
Fold me amoment to your breast—
Kiss me and eradle me to rest.”

—

¥ fpecial notices charged 50 per cent
higher. Local notices 25 cenis a line.
Agents procuring advertisements will
be allowed a commissiun of 25 per ceunt.

’ g

—— ,_..‘._.._. . .

_ PROFESSIONAL CARDS.

' DR. J. L. RUCKER,

PEYSICIAN AND SURGEON,

Griteful for the.liberzl patronage lercto-

fors received, hupes, by prompt attention to

all calls, to merit a coutinuvauce of tlLe same.
i—tl

i L W. LOGAS, J. M. JUSTICE.

i LOGAN & JUSTICE,

1 ATTORNEYS AT LAW,

RuynerrornToN, N, C.
i Will give prompt sttention to all business
! etrusted to their cure,

Particulsr attention given to collections in
both Superior and Justices’ Courts, 1tf

J. B. CARPENTER,
: : ATTORNKY AT LAW,
" RurnERFORDTON, N. C.

Collections promptly attended to. 1tf

| - HOTELS.

er— T —— —— - — o

e e

THE BURNETT HOUSE,
RUTHERFORDTON, N. C.

~ Is opeti for the wsctonmodation of the |
' travelliug public, and with gowd fare, sttens
' tive scrvauts, and good stublex and feed for
hurses, thie prog tietol a: ks a sbare of patrons

age. C. EULNETT,
-1y Pioprictor. |

ALLEN HOTUSE.
T HENDERSONVILLE, N. C.
7 T. A. ALLEN, Proprietor.

i Good Tables, attentive Servants, well veus |
tillated Rooms and confortable Staliles.

BUCH HOTEL,
ASIEVILLE, N. C,, !

L R. M. DEAVER .Pl'()])i't',f_'tnr,
:4 BO;—RD .2-..(;0 —;BB DAY. lar

¢ BUSINESS CARDS.

‘B WANTED! WANTED!!
200 CORDS GOOD TAN BARK,
'4 D. MAY & CO.,,

i X _13‘: tf R UTHERFORDTON, N. C,
W. 1L JAY,

| HOUSE AND SIGN

" PAINTESR -
PAPPR WANGCER, &0
Rurnerrororon, N. C.

—

Graining, Marbleling and Kulsonmiing exe-
tuted in the best styls. -

Orders from neigliboring towns promptly
altended 1o, 6:3m

BLACKSMITHING.
Bradiey Dalton would anuouce to his
old “iends and customers that his Shop is
il in full blust on Main Street, South of the
Jail, where he may be found at all times.

€Ims as low us the lowest. Country pro-
duce taken in payment for work st market
prices. Give hjm a Call.  10-1y
e

WESTERN STAR LODGE

Neo. 91, A. F. M.
. Meets regularly on the 1st Monday right
'8 each mouth, Tuesdays of Superior Courts,
5d on the Festivals ot the Sta. John.
J. L. RUCKER, W. M.
R. W. logax, See. .
-_-‘-'_'_'—-—-__

BLACKSMITII sHOP.

‘.T"‘ undersigned would respectfally inform
'8 old custumers aud the Public, that his
e Ly #ill going on, and that he is prepared
g d" all kinds of wotk in his lhine at short
Rotice,

My terms for work., is “pay down.” All
ﬁf ol produce taken at market prices lor
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Western District of North Car-

In re Jordan,

Register, that the following ques-
tions arose 1 the course of pro-
ceedings, were stated and agreed
to by the counsel of the opposing
parties, and

Court for adju

{law unconstitutional because not
uniform ?

._ have a retrospective effect with-
o out imparing the obligation of
contracts and has Congress such

to said lands (the homestead set
apart by assignee) as part of his
richtful exemptions as againgt a
judgement rendered prior to the
ratification
of North Carolina upon a contract

- olina, District Court, June
3rd., 1873.

Bankrupt. } In Bankruptey.
In this case it is certified by the

LYresuented to this
ication :
1st. Is our present baunkrupt

2ud. *Can the Bankrupt Law

ower?”’

3rd. “Is the petitioner entitled

of the Constitution

made before the present bank-
rapt law was enacted #7

4th. “Should not the lands be
slold by the assignee, and the
proceeds arising from said sale
be distrihuted among the credi-
tors whose debts were made be-
fore the ratification of our pres-
ent State Constitution ?”

A written oninion was filed by
H. G. Ewart, Esq., Register in
Bankruptey, upon the . various
questions certified.

Graves & Iyman, Att'ys. for
Bankruptey. Dickens, Attorney
for creditors.

Dick, J.—I concur in the able
and well prepared opinion of the
Register upon the several ques-
tions which have been certified to
this court for adjudication.

In re Beckerkord, 4, B. R. 59,
the U. B. Circuit court of Mis-
sour: decided that, “The provi~
gions of Sec. 14 of the DBankrupt
Act adopting the exemptions in
favor ot the execution debtors
established by the laws of the se-
veral States does not destroy the
uniformity of the Bankrupt Act,
nor violate any of the provisions
of the Federal Constitution.”

The question decided was di-
rectly presented for adjudication,
and the opinion of Miller & Kerk-.
el, J. J. is positive and forcible
and seems to have been well con-
sidered.

1 feel safe in replying npon any
legal decision of Mr. Justice Mil-
ler, there is no Judge in any
conutry whose judicial opinions
are entitled to more cousidera~
tion, or greater weight of author-
ity. :
The amendment of June 8th,
1872, does not materially vary the
question of unitormity decided in
er Beckerkord, as it only changes
the date when the State exemp-~
tions are adopted; ard the Act
of March 3rd, 1873 declares the
true intent and meamng of the
Act of June 8th, 1872, and re-
enacts it with some alterations
rendered necessary by the circums
stances of the times.

The. general policy and purpose

of bankrupt laws 1s to make an

e .
l..'A: : ;411 persons indcbted to me for work will
will * N Wouble by calling uod settling.
:‘m‘ - J. V. WILKINSON.
pei TEACHERS WANTED

0 THE RUTHERFORDTON
o NALE avx ~ .
T AXD FEMALE ACADEMIES.

: Pplications are invited, from Classical and
Palical teachers, for thexe scliovls.
¢ [T 8. Durrr, M. D., President,
§ J. B. MLz, Esq., Treasurer,
€ | G. W. Surree, Esq., Secretary,
Narrax Scegerx,

& | Jorx M. CraTox, %I.qu),

Rev. N. SnorwerL.

the Boy
Fah, -

at Rutherfordion, N. C.
24th, 1873, ' 8

:tf_

Address George W. Suttle. Esq., Secretary

equal distribution of the effects of
an insolvent debtor among all of

his ereditors, and then discharge
an honest debtor from all prior
debts. -

Before the adoption of the Fed-
eral Constitation each State pos-
sessed the general powers of sov~
ereignty and could pass bankrupt
laws to operate u its own cit-

1in others; and where it exXists it

rights of the citizens of other
States. As it was easy to fore-
see that there would be many
business transactions and much
commercial ntercourse between
the citizens of the several States
which would necessarily produce
considerable individual 1ndebted-~
ness, which might resultin exten-
sive financial embarrassments; it
was obvious to the: framers of the
federal constitution that the
benefits of a wise, humane and
gencral system of bankratpey,
which might, under certain exi-
gencies, become necessary to pro-
mote the happiness and commer-
cial prosperity of the nation ;
could only be effectyally establish-
ed, by the federal government
adopted by the pcople of the
several BStates for general and
national purposes.

To provide for any emergency
that might arise for a general
bankrupt law, the constitation
vested the necesary sovereign
ower ir. Congress, with no other
imitation than the laws upon
such subject should be uniform
in their operation among the
several States.

The uniformity required 18 as
tothe general policy and operation
of such laws; as for instance, that
the common law right .which a
debtor has to prefer one creditor
over another shall be taken away
and his property be equally distr-
buted among all of his ereditors:
that bankpupts who makean hon-
est surrender of their effects shall
be discharged from all prior debts
—that all questions relating to
bankrupts, their estates and credi-
tors shall be adjusted and admin-
istered 1n the sanie gourts and by
tile saiue orins aill INRes
proceeding.

These general purposes to bank-
ruptey are certainly provided for
in the present Bankrupt Act, and
are every where admnistered
with uniformity in the federal
courts; and this is the extent: of
the uniformity required by the
constitution to make such laws
operate equally, justly, effectually
and beneficially in every part of
the nation.

The bankrupt Act in some
minor particulars must necessari-
lv operate differently in the dif-
terent States. Thus, the bank-
rapt laws regarde as valid the
legal and equitableliens existing
by law in the several States ; andd
as the nature, torce and effect of
such liens are dependéht upon
spects, be ditferent in different
States,

Two English -doctrine ot the
equitable lien of a vender or pur-
chaser of real estate is recogniz-
ed in some of our Btates, and not

is enforced in the courts of bank~
ruptey. A bankrupt court ad-
justs the rights of creditors, and
administers the effects of a bank-
rupt, subject to -the charges;
whether by way of lien or exemp-
tion; which are created by the
laws of the States—in which such
conrt is held or the property to
be disposed of is situated. This
rule was adopted to make the
bankrupt law as unitform as possi-
ble among the States, by recog-
nizing local laws and thus pre-

comity which should always ex-
ist between the federal and State
governments. This rule does not
violate but carries into effect that
provision of the constitution which
reguires all national bankrupt

laws to be uamform in their opera-
tion among the several States.

The principles involved in the
second guestion certified by the

Register, are too obvious, and too
well settied by numeroun adjudi-
catibus, to need any further dis-
cussion. Congress certainly has

the plenary and paramount power,

ered, to pass bankrupt laws which
will not only impair the obliga-

charge the debtor from such obli-

gation, no matter when or where
contracted also has the

local laws they will, in some re~|

gerving the harmony and spint of

save the restriction above consid-

tion of contraets, but entirely dis-

JUNE

28, 1873.

system of bankraptey to do away
with the effects of liens created
by the judgements of any court.
It a judgement can be discharged
by a bankrupt law, there is no
reason why a lien which is an
incident to- a judgement cannot
also be discharged. A lien by
judgement does not create any
vesied right in the property subject
to such lien, which the constitu-
tion protects form legislative en-
croachmenti It is neithera right
1n, nor to such propeity, but sim-
ply a charge imposed thereon by
statute. It is a part of the reme-
dy which the local law gives a
creditor in the collection of his
debts, and a particular remedy is
uot a vested right. As a general
rule every State has complete
control over the remedies which
it shall afford to parties in its
courts. Horton v McCall, 66 N.
C., 159; Ladd v. Adams, ibid, 164;
Cooley Con. Lim. 358 361.

The extent, force and eftect of
a lien created by a State statute
must depend upon the interpreta-

tion given such statute by the
highest court of the State. We

have seen in the cases above cited
that in this State a Judgement
lien is not a vested right. Asa
remedy it may be modified by the
legislature, and any change that
does not wvirtually destroy the
remedy, does not impair the obli-
gation of existing contracts.

The homestead laws of this
State do notabolish judgement
liens, but merely postpone the
time of their enforcement, This
modification of a legal remedy
may well be regarded as reason-
able by a court of justice which
takes into consideration_the_ano-

ing when the modification was
made, and that it was prompied
by a wise and humane policy
which muast necessanly result in
the general public good.

While the States are prohibited
by the Constitation from impair-
ing the obligation of contracts—
either directly, or by virtaally
abolishing existing remedies—no
such inhibition is impossed upon
Congress. The power expressly
conferred upon Coungress to enact
uniform bankrupt laws, is neces-
sarily an express power to do
away entirely with contracts, as
such a result is the very object
and essence of bankrupt laws.
But it is insisted that while Con-
gress may have this paramount
power over contracts, it exceeded
its authority in enacting that State
exemptions  shall be “valid
aga inst liens by judgoment or de-
cree of any State courts.” Ths
is equivalent to saying that the
contract muay be impaired; bat the
remédy must not be interfered
with—the principal may be de-
stroyed, but the incident 18 protec-
ted against legislative action.

There is nothing in the nature
of licns why they should be thus
specially protected, as they are
not vested rights; but there are
strong reasons why they should
not be recognized and enforced
by bunkrupt laws. The enforce-
ment of liens is certainly contrary
to the policy of a gereral system
of bankruptey, the object of which
is to distribute the estate of an
insolvent debtor among 4ll of his
creditors, upon the principle that
equality is eqmity. Liens, upon
general principles, certainly de-~
serve no special favor and protec-
tion in bankrupt laws. |

The Bankrupt Act, before the
amendment of March 3, 1873, in
express terms avoids liens valid
uunder State laws and createt.i l.)y
the levy of an attachmeut within
four months before the com-
mencement of proceedi n
bankruptey, and this action of
Congress is generally conceded
to be constitutional.

Congress has even interfered
with vested righis, for by the 35th
section of the Bankrupt Act, as-
signments and conveyances made
under certain circumstances are
avoided. although such assign-

ments and conveyances are vahd
at common ‘law and under the

NO. 20.

have acquired a completed title |

and possession of the property
conveyed.

I have a veray decided opinion
that Congress did not exceed the
limits of the its Constitutional
owers in enacting the Act of
arch 38, 1878. T also think that
Congress, under its general pow-
ers over the subject of bankrupt-
¢y, could avoid all liens, whether
existing by statute, by usage, by
(laxpress coutract, or at common
aw,

The case of Guun v. Barry,
recently decided in the Supreme
Court of the United States, has
been called to my attention in the
argument,and is worthy of my care-
ful considcration, as itis an ex-
position of the law by the supreme
Judicial tribunal of-the nation.
The opinion is read with great
interest,"both by lawyersand lay-
men, 1n every section of the coun~
try, and the decision may result
1N serious cousegluences to many
of our people. The questions of
law involved have been frequent-
ly discussed by able counsel, and
have been decided differently in
many of the Supreme Courts of
the States. The  opinion Mr.
Justice Swayne is not elaborate,
and tke questions presented are
not as fully considered as I had
supposed they would have been,
on account of their importance
and general publie interest, when
the homes of tens of thousands of
our unfortanate citizens may de-
pena upon the decision, and when
the action of so many states con~
ventions, legeslatures and su-
preme courts may be over-ruled.
The abstract principles decidéd in
Gunn v. Barry, are announced jin al- |
law in Hill v. Kessler, in the Su-
preme Court of this State, and the
apparently different decisions in the
two cases may be easily reconciled.
The decision in Gunn v. Barry would
have been made in Hill v. Kessler
under a similar state of facts. The
exemption law of Georgia gave a
homestead absolutely to the debtor,
and deprived the greditor of all reme-
dy. In Hill v. Kessler, it ig conceded
that if a State abelish or injuriously
changé€ the legal remedy existing at
the time a contract is made, such ac-
tion would be void, as in violation of
the Constitution of the United States.
In both the cases which we are con-
sidering it is agreed that a State
may change legal remedies provided
-such change does not impair a sub-
stantial nght. Sach changes are
usually made to meet some new con-
dition of things, and is influenced by
reasons of public policy. The legis-
lature is the proper body to consid
er and act upon questions of public
policy, and the legislature will, upon
such subjects, ought to be regarded
as the law of the d by the judicia-
ry, unless it is nanifestly in viola
tion of the Constitution.

- Imprisonment for debt was a reme
dy in this State for the enforcement
of contracts. Thelegislature thought
this remedy a.relic of barbarism and
ought not to exist in a free, enlich-
tened and Christian State, and such
remedy was abolished. The consfi-
tutionality of this legislative action
would be sustained in any oougt. unbl-
though it impaired existing and &
stdntiol rights. The enlightened
legal principles that -control this
question will certainly sustain the

homestead laws of this State, upon
the grounds of humanity and a wise

ublic policy. These laws do not
gestroy vested rights, disturb speci
fic iens or abolish any legal remedy,
but only postpone the/time of their
enforcement.

I do not regard the casz of IIill
v. Kessler as overruled by Gunn
v. Barry, but I will not consider
the question further, as 1t belengs
more appropriately to anotlrer
tribunal.

The question presented for my
determination 1s—how far does
the case of Gunn and Barry effect
the homestead rights of insolvent
debtors in a court of bankruptey.
In that case it is Jdecided thus:—
“Congress cannot, by ‘authoriza-
tion or ratification, give the slight-
eat effectto a State law or Con-
stitution in conflict with the Con-
stitution of the United States.
This instruoment is above aund

beyond the power of Con

zeus, but could mnot saffect the

\
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power in cstabhishing a uniform

laws of the State, and the parties

and the States, and is alike obli-
gatory upon both.” -

Pp—_— e —— ——

I admit the soundness of the
legal principle so clearly and for-
cibly expressed. A States statute
that 18 in'violation of the Consti-
tution of the United States isab-
solutely void, and no power in
government can give it vitality or
?atghorize its operation as a glatc

But there are some subjects u
on which a Btate cannot rightful-
ly legislate, and -yet Congress
many do so under the Constitu-
tion. A State cannot coin money,
emit bills- of credit, make any
thing but gold and silver coin a
tender in payment of debts, &c.,
but Congress can pass laws upon
such subjeets, and in legislating
may adopted and enact the very
principles and terms of an uncon-
stitutional State law. If this
State. had adopted the present
bankrupt law it would have been

obligation of contracts and af-
fects the rights of the citizens of
other States. Congress, however,
could adopt the very language
and principles of such State law
and enact it as a national law, and
such acfion would be constitu-
tional as it would cobstitute a
system of bankruptey uniform
among the States. - '

not profess, by. “suthorization or
ratification,” to make valid State ex-
emption laws which' are unconstitu-
 tional, but adopts the principles of
such laws and to a certain extent
makes them a part of the general’
Bankrupt law. The Act says in ex-
press terms ‘“that the ‘exemptions al-
lowed the bankrupt shall be the
amount allowed by the Constitution
and laws of each State respectively
observed that the Act of March: 3rd,
1873, makes & material in' re.
enacting the Act of June 8th, 1872,
by substituting the words as existing
in place of the words in force. It is
manifest from the terms of the Act of
March 8rd, 1873 that this object -of
Congress was to do away with a
difficulty that arose under the Act of
June 8th, 1872, by some State eourt
declaring that exemptions to debtors
in State constitutions and laws were
not in force as to antecedent debts,
as such of such laws were in
conflict with the constitution of the
United States. Co therefore
expressly declared that such State
exemptions should be valid against
antecedant debts; and ex indusiria
substituted the words as existing in
place of the words in force, and in

tended that the exemptions - allowed
under the bankrupt law should be

the amount designated in the Con

stitution and laws of the States re

spectively in existence in the year
1871, even if such laws as State laws,
should be declared to be unconstitu

tional by the Courts. As the power
of Congress over the subject of
bankruptcies is plenary and para-
mount and as its intent is so clearly
manifested by its action, we are of
the opinion that the Act of March

be administered in the bankrupt
courts ing to its true intent
and meaning unmistakably express
ed in its language.

The exceptions to the report of the
assignee are disallowed, and said re-
port is in all things confirmed.

ROBERT P. DICK,
U. 8. Dist. Judge

A toper got so much on his stom
ache the other day that said organ
repelled the load. As he leaned
against & lamp post vomiting,a little
dog happened to stop byhim, where

upon he i
“Well, now, here's a conundrum.

know where I ate that lobster, I re
collect where I got that rum, but
I'm if I can reeall wehre I ate

that little yaller dog.”

=

* There is so much of weeping and
then tting, that use may be

“When God takes our dead from us,
ever, only to remember.”

unconstitutional; as 1t impairs the

The Act of March 3rd, 1873, does °

3rd, 1873 is constitutional and must .

indulged in this soliloguy I

forge : .
made of what Miss Mulock says:
he means for us not to grieve for--

recently sent to the itentiary for
three years for plagiarizing s horse.”
Bismarck has just his
anxiety to which he has been
subjeeted sinece 1860. -




