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bosum the seeds of liberty W untold millioss.”  And now, | Hou. James Spead, the Attorney Goneral of the United  that this jurisdi
THE DA ILY Jo r_l N A l' = | I ank, does the jurisdiction taken by this commission in | States, in the ceee of Tho naeavsine of (e late Prasidont of e Prosodent of Sepd

. - this case at bar violale this Constitution ? The 5th amend- | the United SBlates, Abrabam I
© FULTON & PRICE, Proprietors. ment to the Constitution declares that no person shall bo | tion proponnded and subumitted e Lisy be His Exeollency
held to answer for s capital or otherwise infamons orime,  Andrew Johnson, ““whether the porsons chsrgnd with (e

JAR EULTON, Enrron. A, L. PRICE, Assoctate EpiToR. | 1less on s presentment or indietment of & grand jury, offence of having sssassingted the Troadont, pan be teied | spoctfolly
IT whother tha manwe ho eraptod by Congress, or by the mili-

foress." — | bafore o Military Court,™ ho save, on e dand 5, ¢ Ly timie

except in cxses lm.u:g in the **land and nav
AL

raply Lo the gueas | Hliey

v le moy odher
upan Congrons o the mdlitary ander slach wiels s tribue

ournal

ciber 20h. 1862, et un engualea if ] po (s tribanals,

wer cottferred by the donstitution The only' power thst the laws of nations confers apon
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tot is pot-areated by the proclamstion of | tated. 1t (s the soldier, nob the civiliazg, that is amenable,

the military under the laws and neages of war r

L4
il 1 pesce or wie, cane be ostsblished, 1t s most re- | the pivilian, is the right to make them prisoners, either Lo

coplinded that thare s not, snd that any oturt,

prevent them from taking up arms sgainet them, or to
effect some negotistions by which & may ba socured,
Bays Vatiel, Law of Nations, pp. 420 and .21, * At present

Terms of Subscription l &; prisoners at the bar slnnﬂm. gome within Mumf- Lof o, ueithor Colgoens or the moilitacy can stoals. any. darssccording Lothe Jaws and usages of war, would be
Praily Paper, one vear, invariably in advance no ﬂii . They are civilians, and therefore, scoording to the | military tribunsls escept such ss i npde in puesganee | vould wod of no effoct whonever it was in --r;--mu fon o and | war is oarriod on lzly ogular troops; the people, the inhab-
wiz tmonths, " ' 5 00| vory terms of the Counstitution, cannot be held to apswer  of that clauss of the constiiuioo wi ives o Congg ross | iy contliel swith the written constitution of the sonntyy Hants of towne am :ﬁﬂ es do not concern tharuselven in
tliree months, . 3 00| this eommission. From the foundation of the Giovern- the power “to make rules for the govrnment of the land | Wit s the “comstitution of & State? Tt i ' the fande- | i, snd have nothing to ﬁrnr from the enemy's arms. If
one month, . 1 m[ ment to the preseni time, save in the commission thai and naval forees.’ [ do nob think o Congrows enn, in montel roguistion thal deterimnes the manner lo shick | the inhsbitants sghmit o him who ts master.of the coun-
tried the assansins at Wuinmgton for the murder of Pres- . titae of war or peace, under thus elause of the eanwtitntion. | the proeldae conthorify] §a ba Ds gxoenied, ™ “Vattel, p. 67, The | try, they live as aafo s if they wore friends; 1-1“.!- oYL COT-

AL I l““ :i"?”" = ",'tllh:."."'l"'l with .u“’ e d idowt Lineoln, which right to try was based upan the ground | create military trbanals for the ndjudication of offences | pulidl
hlrvssotl o W propriclors. | that tho military had aright to pwmlblr t!luilll"_" w the | committad l\'U' porsone Dok entaged inor bolonging to snch | Congrean, the Jadiciary, and the Prosident
ok o Commuander-in-Chief of the Army and -xl\"t, no eivilian | foroes.”  [f s coneeded here that the srcunnd belong not | declures thal all Ingisistive powers horoin grantod sligll be

Rates of Advertising: has over been held to answer for crimoe save by presont. | %0 sither of these foroes, for they are nreaigewd s eitigens, | yoniod 1 Congross

WverrtsesesTs will be inserted at the mate of £1 per | ment or indictment of & grand ¥. Has any besn found | and allmitted in the chares and spocifications (o be civil- | o President | wnd ** Artiels Sd, the judicial powors incar-
v for the frst mwertion; 83 per week] and #10 per | jy this canc? No; botass titnte for that solemn set | Isns.  Hore, then, i an opindon on this peant from the | tein designatod conrts, snd v courts ta be thereafter cop-
and solemn proceeding of that solemn body which our|otmstitutional adviser of the Evoentive, and shonld theees | stitifed h .

i 1.
Fen Lines or less are connted as & square, Longer [ forefathors rogarded as of such vital importance ga to in- fore satisfy this Coutt that the Hll'l'l* Lietion aeenamasd in |

suthority, under ow' constitation, fs Iudtlml in the

¥ Congroan.”  Nothing ean be clearer than from
rogation wnd divisiom of these powers it was never

rticle 1mt

Ariicle B, the vxeculive powers in

hus, accard.

Advertisomeuts i proportion. . gorpornte it and make it o and parcel of the Conati-| this case cannot arise by virtun of any oot of Congross, we | designod Ly the friomors of thin instrament to sufor any

Vedve rtinetetts fserted n*-‘i‘m‘x or Hlﬂlx"}l Notioes are | tution tself, we have the of chargos and specifications | there ia no such power resudent i Unngzioms to crente th e of them to exercive the fouctionn aud offees of the | of peace
hinrgud O Lawll more than above rates. klghl lines or af--rrmentiomvcl, dl“w..ﬂ' b}' One man, the ﬂ o Advo- | same. awiher,  The crention of & court, whether civil or military,
{ewn Uuadod) eonntod ss n square, cate of this Commission. Is this in complisnce with the| But to proceed. 1 shisll now commioe whothor s wi axelosive logistative fanction, apd belongs to the de-

Advertiscaonts insgrted every other day are chargoed ss groat law of the lund, or 18 it in (3 T violation, {Bl‘bllii‘.‘lml.l ean bs maintamod under the proclamations of | partment to which the legislative power in conforrod. The
ke Prestdent of Septamber 24th, 1462, T proclommtion | veontion of & courl; therefore, constitutionally oam belon,

Lo other body but W Congress.  But Congrees (tas
allowed in our colmnus, cither as advertisements or other- Jurisdietion than over to the land and “Wupngas, it has bocome nocessary Lo call mto seevige | caginot eroste » sourt like shis, for the same constitntion
Ungod States, has it vosts Lho power of ereating eourts In Congross re-
wims he insurrection | stncts the exercise of that power Lo cuses arising in the
Istiid andd nimend fopees ™
uol go, by ceason of the constitntional ronirietion. If

wow at eaoh and cvery insertion. in substance and in fect of the & and Jettar of the con-
Nopubliostion retlcoting upon private character will be nl'nutiun itself? That mill "gi“m.;. Lave noo::lr in an follows

wise, paval forces of the been ocl an | DOt O voluntoers, Lat also portions of the miiitis of the
p&” No publication made withont & responsible name. | gy sxjom by the legal r T ll“hl & dralt. In order to NH}
y o n : lo it existing in the United Stmtes: snd dislogal peinuts are

——————————————————————— (LOrity WHAlerer taR T e
has sgain and again been declared that to thst extent | ot adequately restrained by the ordinary procesaocs of luw

‘.A“ these powers went, and mm"miz.".m Al from ]'“mlu-mg this messare, and froun giving sid and

T“B wxm __M}'nnzl E. other Lm\nm b.l::n‘ to the civil I.'. and to such an ex- [ comfort in various ways to the insurrection ; Now, thepe.
ARGUMENT OF tent does the elvil jlu'i!dlchm calar, “Iﬁlf. that it has

- been holdenseven where & military offence has boen com-

ADAMNM EMPIE, ESQ., mitted, if the military law docs not provide for its trial and

IN DEFENSE OF THE PRISONERS, punistiment, that & military tribupal cannot take jurisdic-

- e tion of the offence.  In s military court, says O'Bricn, p.

Ay, Pregident, and fentlemen gf the Commission : 235, if the charge does not state a erime, provided for gen-

The position of the Advocate s always one of difficulty enily. or specifically, by any of the Articles of War, the
and ombarrassment, but it is pecnlinely perplexin when
b hus to apronr hefore s tribunal like this, upon the dis-
cuean of o question of law involving such momentouns in-

topists um homan life, Often daring my professionsl onrecr
bafure other frilmnals, has o duty equally as grave fallen
upan e, but never, 1 enn say, has the responsibility so

and an & nacessary maans for auppresaing the saime, all

the sutbority of the United Satew, shall be pubject to

cliarge is one known to the military law, for if the prraon martinl or military commissions  Becond, That the writ
violating that law is not conneeted with the military, or| of habess corpus is susprodod (o respoct to wll porsons br
in other words, is & civilian, he is not subject to military | rested, and wio are now, or lwroafier during the reboliton
jurisdiction, For, says the samoe authority, O'Brien, I‘i;- shall be, mnprisoned o suy (e, camp, arsenal, military
20 und 27, that the genergl law has supreme snd undispu- | prison, or other place of ¢gonfinemint, by wny military 1

groatly oppressed mo with s magnitude as in the easo | ted jurisdiction over all. * The wilitary law puta forih no | thority, or by-the senténoe of o court martiel or oulitery
hero ut bag. Deeming aa humbly of my abilities ne any | such pretensions ; it aims loltlr\' to enfarce upon the soldior | commission,
man cun, I wonld nevertheloss approach it without suxie- | the duties ho has sssumed. It ocastitutes tribunals for “ 1o witness whereof, I have berounio ael my hand, sand

canandl thowonl of the United Staies to bo ailized, Done
at the City of Washington this 2ith day f beptember, A
D. 1862, and of the inhrprh:iamm of the tnited States the
eighty-ninth, ABRAHAM LINCOLN.

amaing by the question whetbor the President of the
United States has the vight constitationally to declare mar-
tind Inw, and asspundng that thint power o the prosent is
resident i the Exsentive during actnal robellion, i is re-
Il”-‘i‘"ﬂlly insisted that the Jurisdiction here mntghl i no
conforred by this proclamation. This proclamation was
prommigatod with the intent and design to suppross the
insureaction, and to ponish all persots giving aid and com-
fort to the same, against the aathonty of the Caitod States
The persons to b I‘mmn!w-l ware disloyal persons, * who
were nob adeqguaty

the trial of military breaches.only. The one code (the civil)
embraces all citizens, whether soldiers or vot; the other
the military) hae nd jurisdiction over any citizen as such.
ut again; the 5th amendment to the Constitution declares
that no person ahall b deprived of lifa, liberty or proper.
ty without due process of law. Now, what is meant by
due process of law in the Constitution? It means those
proceedings in & etiminal prosecution from the beginning
to the end of the action, as was known Lo our fum?.thau,
and.the commonu lsw of England and this conptry. It
moans that no person shall be deprived of his life, or liber-
ty, or property until legal means are usoed to compal a defen-
dunt to sppear in court, and in & criminal case by a capias ad
respondendum, based upon an indictment or presentment
of & grand jurly. It means that the acoused sro to have
the inestimable benefit of trisl by jury, which is regarded
by us po less than b{ lishmon as the bulwark of liber-
ty—a right o valued and esteemed that tho celebrated
commentator on the English law, Justice Blackstons, does
pot hesitate to say mn“m-me. Sparta sod Carthage lost
their libertios because they were atrangors to the trial by
Jury. 111 Blackstone, p. This is what s mesnt b
due process of lnw in the Constitution, every one of whic
blessings and privilegea aro denied 1o the citisen by his
trial by milttary commission, thereby violsting that Con-
atitution and taking awsy human life without due process
of law. " But thess &ro not the only conatitutionsl privile-
oa that this jurisdiction by military commission violates.
t takos from the accused the constitutional rights|
gusraniteed by the fundamental law of the land o every
citizen charged with crime. Art. ITL of the original Cou-
c.mnu:a?, mdmh.ru tb:::ol ofall mm o, lt;lce l-lln
cases of un t, ahu ¥ - The right of the
citizen to have s dﬂm {:'imdo all quoestione
that invalve his life, has ever boan regardod an
valued that the constitution confors. Jt is a
right that evofy citizen ai some period of his life may de-

tv or alurm, were it not for the natyre of this court, and
tho professions of the officers that componse this Conmis-
woin. Thess melnncholy and poculisr features that mark
thio tmal of o capital erime for the first time in the history
of wy Stute, overwhelms me with apprehension, and op-
trress e with the fear that I shall pot be able befitting-
1y o discharge the important intorests that are intrusted
to mie.  Herotoforo, when 1 have boen called to exert what-
vver powers I possesaed in defonce of human life, my
strupgles have always been choered by the reflection that
the aconsed were to bo tried according to the cours: of tho
common Inw, by & jury of their poers, of their gwn selec-
thon, drawn from the vieibege in which they 'ﬁ"l:d, tho-
rolighly seqnainted with the prisoners, lhjir habits, their
miotives of sction, and their character, and who therefore
uld judigs them wisely and well, and would judge them,
tempering justice with mercy.  And to this refleation an-
wther vousalation hus been mine, which 1 say without
any dispuragemont to suy member of this Commis-
siuty, thiet 1 have had a Court to address, to which hitherto,
oy dnfuney, T have been tanght to look sa the last
sato and undoubted srefuge of the citizen, of which I my-
41 wis & member, and to some extent familiar will ite
principles and its practice, presided over by s Judge skill.
il snd versed in all the principlos of the faw established
Ly wihse sl bumane men for wise and huwmane purposes
whose duty sa well as whose pleasure it was to amrd
anto the prisoners all the legal benefits thsat could b in-
voked in their defence, expounding and explaining to s
ary of thele peers, who were to pass upon them for their
“lives or denth,"” all the principles involved in their case,
thareby enabling them to arrivent a just snd legal conelu-
#ionin the muttors submitted to their consideration.

Lt towduy 1 rise before a tribunal uuknown to the com.
ion law apud the usages of the State in which 1 have been
ronrold and ddueated § s tribunal the officors whereof have
spent thoir * doarest action in the tented field," sud whose

milithn drafia, or gniliy of any disloval practicos affording

Unitod States:  These, by the*ery tormn of the Proclamas-

commissions.” [t does not embiace cvil offenders for

10 Inwa of the respuctive Btates whorein aucl erimen
warn committed, wore fully adequate for the suppression
and punishment of such offetices, O thusy the general
govornmant had no voncern, but lefi thom where the con-
stitution placed theni, to be disposed of by **pablie trial,

articlo six of the amendment to the constitution. Hug
when offences were of a political eharactor, and obnoxious

fame and honor have boen wou sire personally to enjov; and when o with erime, it | to the government, for “o ®, reatratmng,” or ** aid-
td .,'.,;:,: t!nrn:" asil m:;r then hecomaa’tha duu'utlﬂml. of all ’Eﬂ"’" Our | ing abetting " any of ﬂ: objects mentioned in the
And shout and groan and sabre stroks, ancestors who olauso in the y of this in- military commiseiots wero to take jurisdie-

Andl death shots falling tidck and fast.™ , wWera senaible of the advantages that were | ton of them, and trysnd punish the oflonders, for the
Al 10t i the recesses of the quiet eloset, in search of| thereby conferred. 1t had been regarded by the mother | roason od in the preamble ~of the proclamation,

devp philosophy and legal lore, and who, although judges, eountry as a privilege of the bighest and most beneficial that they were nn!.lfulm untely restrained by the ording-
ere w0t jurists, and can have but littls ‘knmrlegg& of the| nsture, and her descendants, entering into political exis- | 1Y processes of law.” Therofors it becamn necesssry, ss
waction uf Courts, the rules of evideneo upon which hu- | t€nce for themselves, lnd.ma%n country that they | & political nooessity, Lo make some adequnto Ymmum for

s Jife deponds and the nice and often cob-web distine- | WeT® t0 govern, were determined this time-hono them, and to appoint somo tribunal by which they could
tio aa which defises lrgnlit’ the degrees of ctime. ~Under | 804 xmppmcuﬁ{ebloumg should be enjoyed by themsalves be renched. 1ore was a robellion in the land, Lownrreo:
all these disadvantages, | cannot but say that T feé] my | 804 their posterity. It was, therefors, '&h pious hands | tion was rife and rampant, and in ordor to suppress it it
wie (tion hiere a8 Advoeate one of dificulty and por- and minds, ever jealous of the liberty of citizen, that | Waa necessary to call out volunteers and & portion of the
plesity, aned that I cantot contemplate it withont fear and | they declared that ‘*no person should be held to answer militia.  All persons sympsthizing with this insurrection
melsncholy foreboding, But whatever fesr oppresses me for a capital crime, unless on tment or indictment | were to be punished; but now?  The ordiary laws provi-
the Lope is still left to me that I aball discharge my duty, | °f 8 grand jury," or ** without due processof law be de- | ded for no such cases, or evor mado wach sympatby pus-
leavinwdhe event to God. and vour own scte to your own [ Prived of-their life, 1il or property ;" and *‘that the | ishabie ; extraordinary laws were thorefore necossary (o
conasivnon. Tha prisaners at the bur are arraignied before | STiAl of all crimes aho by the jury.” But what are | mest-the emergency of the oceasion aud the erisis of the
b 1 theas sacred guarantecs but solemn mockeries and gilded timea, and that extraordinary law taok the form of thie

{u npon the lr!:IJnTiau charges and specifications bubbles if & mili tri e ey tios, that | proclamation
HALGE T.—Murder. : _l‘.ll, hm_ Rere urisd * "

Rt W 2 . 2 ni wprives the citizen of his liberty ** without due process o No position, I think, ran bo made more sell-evidant
vectvicaTioX.—ln this, that §. L. McMillan and Nedll ?vp" and can hold him to “sninr for » capital crime | than that this Court cannot maintain ite jurisdiction

MeGill, citizens of Bladen county, North Carolina, in com-
puny with one Wilkinson, on or about the 10th day of April,
AL I, 1866, fuloniously, wilfullv, of their malice afore-
thongehit, did kil and murder one Matthew P. Sykos, s
ioval citigen of the United Statos,  All thie in the county
of Bluten nud State of North Carolina. -
Cuanor 11—V wlation of the laws and customa of war,
Sppcmication 1st.—In this, that Nelll McGill and J. L.
MeMillan, citizens of Bladen county, North Carolina, In
coommpany with one Wilkinson, seting with no authority or
color of authority, aud in violation of the lsws and cus-
toms of war, unlawfully did seize the wrson of one Mat-
thew P Svkos, o loyal citizen of the United Btates, resi
ding w Bisden county, North Carclina, and did foreibl
corvey b from his hiome to the neighboring woods, an
tsadicionsly aivl felonionsly, and with intent to kill and
murder the aforesnid Matthew P. Bykes, & loyal citizen of
o United States. All this in the county of Bladen, State
af North Caroling, on ot about the 10th day of April, A.
. 1805
srrcrrearion 20.—In this, that J. L. McMillan and
Sedll MeGill, elizens of Bladen county, North Carolina, in
arpany with sue Wilkinson, in violation of the laws snd wh
cantoms of war, barbarously and brutally did mangle the| vise the records of military commisxions.” As Lo the pow-
Doy of tne Matihew P, Sykos, & loyal citizen of the Uni-| ers of this Court, its duties, its mode of W , of
tool States Al this in the countyof Bladen, State of| what cases it shall have cognizsnce, and tho rules of evi-
North Caroling, on or sbout the 10th dey of April, A. D.] dence that are to govern it, this act is silent. It umpilﬁ
; mentions the name of sueh & Court, and what officer sh

mtﬁoutprmmal or indi of & grand Lury-" and | nnder this proclafostion, But if this eopstruction that |
when op trial for grime, takes away from him his "trial have put upon this proclamation be erroneons, (although
by jury,” When all these safoguards that hedge the citi-| 1 have no doubt of ita jusiness and propriety,] it in ro-
zen can be thus dmtrnynd,:.n??'lih, I and proper- spectfully insisted that the logal effect of this proelamation
ty " be thus left naked and ds; uhu.mopen ta the | expired with the rebellion, sud that ss soon s thet was
ults of malice, of passion, or of power, then, indeed, | crushed and suppressed, military commimions ralsed by
the very name of liberty unknown am t us, and the | virtuo of this proclamation also collupsed.  And this | say
proud title of American nd{w. heretofora ropresents- mﬂw authority of the prociamation itself, for that de-
tive of all that is glorious of constitutional om snd that it is only to be i force during the vxisting
the rights of man, will become but & anyme for alave, | rebellion,” and to “‘vontinue ns & means for supprossing
~and u despotism as srbitrary se that ?Bm the ll!:l;-" l:‘llml:lu. !hrrrl..-ln{-, its owri \'uatht)' 3 imrﬁnu
. : : sccuratoly up to what period of time it i= tobe obligatory ;
is i:a'lri.m'e%‘ :n. ge mmmm& :?iwlgw ﬁ and as lwn.pl.herafurm an thesy Lhings are u‘mrmphuhm{
Te8ts Upo ANY & ity whatever, it is to be found in the tpse Jacto, it expires. It therafore becomes necuwssry to
aets Dfp(.'cngrell approved July 17, 1862, and March Srd, | #Pguire if in North Carolina the rebollion is at an eud, for
1863, and the p";dfmm' of the late Prosident of the if it be, all the powers and functions of this Conrt, dorgeel
United States, Abraham Lincoln, dated 24th of September, | YH4Er ‘hlﬂal; atiom, 1 also 4l a1 end.
1862, - It is nleo assumed under hﬁll‘ laws and oustoms o On-the 47th of April, 1865, Major General Behofield,
war a8 known aniong civilized nations. In the first reei-| Commanding Department of North Caroling, issued the
ted net, for the first time in the history of this country, the following order : . o [
nawe of this court appears, and .the appointment of & GeExERAL OnpEr 31, The Commanding General has the
Judge Advocate General ia .;u‘.‘ whoso smy it s, to “re- grest satisfactivn of snnonnoing to tho army and poople

of North Caroling that hostilities within this. Slate have
definitely ceased ; that for us the war is ooded, and it in
hoped t pence will soon be restored throughont the
country, Between the government of the United Statas,
aud the people of North Curoling, there is peace——

Beiteh T I S . 4 ; This order, T appretiond, emuuating from the lhigliost
Han this Commission jurisdiction of the case before it 7| revise its records and and nothing more, : : ., St TR B

It 4« respectfully fmeisted that they have not, but that this | the act of March 3d, 1663, by h section of that l?i’, & “"":'.’n:“.'?‘:: L! :u"" "tl‘l:“'“r'_':f.'_"___ - 5‘:::‘&3': ﬁ‘rf“;;"”"}""‘f‘}':l'.

Juripdiction dlone abides in the Courts of -this Commion. | we learn again of the existence of this Court, snd by that Jegal eflect of thi -?mn.-m;mu:m By o- :‘u-«-:m}m with

section certain offences by porsona in the military serrice
are 1o be punished by cogrt-martial, or military commis-
sion. But this act expreasly declares that a military com-
mission ahall have no jurisdiction over auy person who
uhall not be subjact ta Articles of War; so thyt the
Junisdiotion that this section of the st 'ers, would not
extend to embrace the case of the prisoners here, who are
clinrged as citlzena, snd who, in truth and in fact, are civ-
ilians, and who bave never been soldiers in either army—
Rebel or Fedoral. But the 38th wsection of this act
confers another jurisdiction. It suthorizes military com-
missions to try all persons who shall be found lurking or
acting as ppies in or about any of the fortifionts

quarters or encampmenta of sny of the armies of the Uni-
ted States. 1f the jurisdiction that ia hit here to-day
is attachable to Court ofrlﬂu and by taw, why the

i f C ve to this Cotrt

wonlth, aod that no other Court, under our constitution and
the Juws, cau take cognizanee of this offence. | mesn no
pevsopal disrespect o this Commission, or the honorable
gontlomen who compose it in the position that I have here
uasumied, I take it becagse T believe upon my Nonor and my
conscionce that it 1s right and in strict conformity with the
fundamental law of the land, and the righta’of the citizen
is embodied in fhe constitution. I shewid feel that I were
false to myself, recrednt to every trust that was reposed in
me by those anfurtunste men in this the most solemn mo-
ment of their lives, could I torn my back upon it by ignor.
g its oxistenor, mstend of ﬂn»smting it hiere ns 8 palla-
dium to cover them in this thefr extremity. It is in this
tcmper*of mind, befitting every advooste who is wo
thy of the name, and who is deeply snd modéstly sen-
sibie of his duty and proygd of his pririicge, ually exalt-
ed above the meanness of tamporizing or of offending, that the
I nowt take this position and address you upon a question | power to try all such persona aa he found lurking as
the most vitally ;_-‘,.,-,m?(# 'iimchmm'd" in 0{1 p{e.—r} #ples? 'tl'ltnhooﬁmhch& upon its face & o 03:
one within the limits of the Unit ates. and which, 1 s not the conferring T d & : STl "
dvcided one way, make us slaves, but which if deter-] opinion of Congress the right did fiot exist, and to trial and punishment by miliary commission,
mingd apother, deaves us freemen. It is not only
the insurgent States that are involved in this- ques-
tion. Every member of the United Btates is equal-
v cmbarked;, snd if the ship goes down, she drage
. with her theliberties of every member in the same
dark gulf of despotism and despair. Let us,’ however,

the rebellion, it follows that when the one was over the
other consed alwo. No military commyssiones can therefors
be held in this State, by virtue of thisroclanstion,  But
it is furtber insisted that by thie proclamation msrtis]
law has never been groclaimed o the extent of intofforing

pression of orime » or of vosting o any other tribunal,
suve those known o the eonstitution snd the commaon
law; the jurisdiction o try and puaulsh offenders for & vio.
Intion of the civil law of the lsnd. 1 know that thore has
been a general imprégsion st by this proclamstion mar-
tial lnw pmvuled within the United Sipres -bat thet im

its declaration. The proclaystion does not proclsim tar-
tisl law to exist within the United States generaliy. It
simply declires that sertain persons and certain disloyad

ces are not sdequat v restrained by the ordinacy

acta nhlll be subjoct o martinl faw, and liakils to

80 in the case of & mili affence ishe
ed among all nations in mgl 'll'.:'l?h death, Lomnch

attach here, when the crime alloged to have boen commit-
ted is one sltogether civil, and fo nowise military. Bat it
nope that no such future shall be ours, and o avert so dire | is respectfully insisted that the -Congress of the United
= calaniity, let us determine that now that the of | States have not the ‘power constitutionadly, cither in tima
war is tio longer sounding fn our ears, snd that Peacs, | of waror % , 1o create & military court for the trial of
with ker hoavenly wings has settied down upon us and the | citizens. t power extends only to the creation of &
angry passions of this unnataral €trife have subsided, that msim'! court for the trial of such persons as belong to
we «[iall continne to the beaten paths, to follow the | the “land and naval foroes of the United States.”

old lnndmarks that our forefathers have made plain with | 18t article, 12th section of the Constitution,
their feet ; that our motio shall be ** stef tl!lﬁ?::l vias," ™ of Congrees, declares that Congress
und that as heretofore we will leave the suppression of crime power

anel the vindication 'of the ma) of the law to the Judi- |

ciary and the logally constituted ({oum of the country ss

provided for under "that Constitution, the observanoce of

which has ever direoted us thus far on the rokd to
and groainess. What s the Constitution? It has

said to be the form in which the Government was ostab-
lished. [ know of no other Government except that em-
hodied 1n the Constitution. I know of no other life of the

1

law, and contrast it witl the words used in this: L

the suthomty vosted 0 me by the constitntion and
lawn, do hereby declare 'lat in my jndgment the pubs

ESEE
2

writ of haboas corpns, &0 pooclaimad in the proclamation
of the 15th of September, li-r‘-.l. be made «m%. and bu

ga

nation except that incarnate in the written Constitution

wh o i sepiomber Jith, had not Dallas, Cond. Bepa., 172. It therefora that if act, or that
o L T Gl s har B . T A sl (B Comaintion T ot TR s of e e et o v
womstitnti very embodimen i eaution : position westionably that t vil lnw | the civily natious nations may have
:':’:;w:'l::d ’:flg:v ,l?n'io; it!:ut'ha ‘_ o tenth remained intsot in all the S1ates, (88vo in Kmmkf which | the power to creats s Court like this be e ﬂnl

soul.  When you striks down
down the life of nnti
stitution from

the | that therefore thore s uo mertial Jaw in this State, by vir-

which & milita omiiission can take junsdiction
l.::rﬁa:n m!iz ?nﬂ: and dlncn&!. witlun that

of Cangross,

fOangroas, then, hus

branch of #he government in whish this power rosldes ?
fore, be it ordered, that during the existing usarroction, | That it s not in the Judigiary will be reaidily voncoded
Doen it rest in the President ¥ That uo such power roskdes
robels and insurgents, thoir aulvea and whwtiors, within | in the President is cxprinsly declarsd in Article sl of the
the United Staten, and all persons discauraging selnnteor | constitution, and if sueli power (s axercissd by him il s o
enlistments, resisting militin drafs, or guilty of auy s | manifest infringewent nJ
loyal practice, affording ald and coonfort 1o rebels against | priviloges of the Congross,  1f the Prgsident, to institute
this Court, ean nsurp the ]m'udm
prisoner must be dischar od. Nor is it sufficient that the | martial lew, and lable to tral wud punishment by courta| oan with the same propriety, without cight, possess lum
well of nll the Panotions wors of the jndicisry, and
there wonld then b blonded i oue wan, (the President, )
the prtive powers of pll the three co.ordinels branéhes of
the government, and that stale of thangs wonld be hrougin
abont which it was the oxprronn winy and alject of (he
founder of this govortment particalsely toprovide sgaiost

ean by liim own will convert this governmont into an
abaolute one, and himsall into an sutocrat, & conaly-
admitted or the position. abandoy-
Whatover powars the Prevident possosses i de-
rived from the Constitution, he han uo other, sand that

winn et goust b

nd.

run'rtr n ereoutine, '’

ive powers he csnnot exorcise until he firsk destrove
the foundation from widel all his functions sl prorogs.
tives aro derived
b mmnke lnws, both4n relatiom to the manner in whiel ft
desires to bo governod, sodto the condnot of the ditizen,
The nation may cutrust (he exercise of it o the Prince or
fo an assembly, or to that assenihly and the Prigos joiptly.
It is here demandod whoether thia power ostends so far as
b the fandamentsl laws they may rhlnsn- the constituiion
¥ restrained by the ordinary progesses | of the State.  ‘The principles we liave laid down losd us to
of the law " from offending against the govermmant, stch | doclare thia point with oertaioty, thot the authority does
an “rebels and insurgents, their piders aud abottars, per- | hot oxtetdd 8o far, and that they ought to consider the fun.
sona disconraging ™ volunteer enlistientg, nud resisting | damential law an sscred if the nation has it given these
in very eapross ferms the power to chsage them.  For the
aid and comfort to rebels agatust the authority of the | conntitution of the Btato sught to be fixed, and since Lthis
wis first eatablished by tho uation which afterwards trust-
tion, aro the oniy persous who " shall be snbject 0 war | ed cortiln persons with power, the fundsmontdl lews are
tial Inw, and linblo 1o trisl and plnishsoest by military | excepted from thefr comminsion.” - Vattel's Law of Nae

Lo, pp. 69 and 70

pawars,

andd uniges of war,” makes that public suthority obliga- | tives, and to
tory upon him, and demands that ho shonld mfbr- no
his actions in conformity therewith, Saya Vnral, " depri

“The Constitution snd its laws are the basls of the pu that the

tranguility, the firmest support of the ;[r::ue &y , | citizen,
and pledgoe of the liborty of the citizen. thin or tho
fution is & vain p

eivil erime against the lawes of the Saje of Novih Curoling | chinot change the Consttution, he esunol croste this
or any other State, [t way not promulgated with the . | Court; snd 1f he cannot ercate this Court, it cannot be
tont o take jurindiction of, or give Jurisdiction o, milita: | orented by ©* the Inws snd usages of war;” e under our
%mmmmn for rape, or arson, or burglary, or murder. | Constitition the Prosident i the Commander-in-Chief of

the whole military power of the Government, snd in "
OF WiT lie oanuot exareiso suy power in confliol with the
fundamental law of the lend, from which be derives all his
“The laws and uspon of war ™ do not anthorize
the Commander-in-Chinf of the land and naval forees of s
by an impartial jury of the State anid disirict wherein the | dountry to violste the * public authority” of that country.
orima shall have been committed,” in necordance with | On the contrary, the law of nations that defines the “laws

they are not ro

ther, to watch va
l.\qulhj reapected by

slined o abey. Tow

sl violute its lawn, is & capital crime Sgainst sociaty, &
if thomo guilty of it are inveated with authority, they add
to the eririe s pertidious abuse of the power with which

they aro intrustad.  The nation ought constantly to sup-

ntom; wnd the best laws sre
sttontively in order to rooder them

be
Havond thin, Congress itaelf ean-

no sunech power, i thoro any othoer

the prerogatives wnd peculinr

Cougress, o

waition b trie, thon the President

and pod Y legisdative,” and lojgials-

11 emsentindly  Vodongs to Uie socist

e fon

mil

If the Preaident of the Unitad Siates

ly observed. Tho nation

those who gavero and the o de
tiack the Constitation of Brat

pross these abuses with its utmost vigor and vigilance s | sould

the importance of the case requires.” It is, thersfors,
manifest, thiat by the laws and ossges of war, this power
caunol be uxercisod by the P'resident. For the laws and
ussgon of war are part and parcel of the laws of pations,
and Meoording to the suthority T hava Just recited, the Inw
of nations, so far far from suthorizing the creation of »
Court like this, under our Constitution, declares that the
institution of sach & tritmnal would be a public erime

againnl the nation,

this Court, it oagnot have it arigin in the lnwsand msages

I, thens, the Preaidant cannot create

of war, for an the head of the army and navy, nothing can | foe,

bis done without his sanetion sod suthority; and the
ident 1s hound to obey the fundamental law of the country
and the laws of nations, which (s & part of the land. "“The
law of pations, although not npumﬁnll& -durm by the
Constitution, is sssentislly u part of the law o

Itm obligation commencos and runs with the existence of
a natjon, !ubem: to modification.”  Bee opinion of Attor-

] dolph, vol. I, p. 47, But to proceed;

“lawa and ussgos of war ' aro a part of the law of ns-
tinns, and the laws of nations are a part of the law of the
Innd, doos it follow that & power ean be exercised undsr
the *' laws and asages of war as known among eivilized
nations,” which i in direct confliet with the Conatitution

ney
the

Goneral

of our own country?

‘The laws of Congrass are & part of the lawa of the land,
bt will any lawyer say thit if that body shionld pass sn ke Judicisl notice of
act in canflict with the fnr:ulnnu-mal Inw, that it would be | Bad not 'm“‘g;‘

operaiive and obligatory upon the citizens, or give suthor-
ity for saything to be done under it ?

In 1801, tha Cangross I\nnnNL in Febiruary of thst voar,
an act duclary
anch of tho saud countios such number of discrost
i be Justices of the Peace as the President of the Unijted
KEtaten shall from time 1o time think expedient, 1o continus
in office for five yeare.™ Yot the Supreme Gourt of the

Sthaty

the land.—

wro shall bo appointed in and for

Hintos,

Blates,

rmm,;nt
was a killing upon
tive, and does not

Laud.

and  theiy
head of the srmy

-~

tinus in possession of what belongs to them. But all these
enomien thun snbdued or disarmed, who, from the prinei
ples of humanity aro to be spared inulou.tng to the oppo
nito party may Iawfully be securod and made priscusrs,
withar that they may not take up arms sgainel bim, or
that the enomy may be weakenad; or lastly

ting into any power some person or child for whom the
wpvereign may have affection, the deliversnce of thess
vRlusbie k)lndgn- may induce him o sguitable copditions

that by get-

Wiﬂ roat .anthority apon interna

tional Iaw, it will ho spen that, by the * lawws and nsagos of
war," tho olvillan is not lable for trial or punisbmeat by &
military iaw, hut his person and his property both are to
And horo | deem it {in proper for me to say
to this commission, thet the cese we have here at bar w
not w purallsl ane Lo the case of tho assassing aud conap

rators of the late Prosident 'ih“ was held in Wnhington

There sere principles involy

ter into thie] snd ss every cane must stand upon (s own
merita, the decision of the Court there is po suthority s
the remdition of » similar indgment here.

There the apsassines introduced thenyselves into the heart
and oapitol of the country, within the fortifieations and
encampmentof the army ; some of them wore kn diuguin
most of them were enlisted men n Lhe robel service. They
were omimsarion of the rebel government, and sples so
eorsding o the rules of war; thelr objoct was assissinatior

in that case the! do nol en-

vighim the hoart and soul —the life am

ind for my eoun

Mra. Narvalt was & conmpiralor-—an
aidor and abater of thin asssssination. Thin erime was
alontly committad by them for politieal purposes, and for
the supposed effect it would have i eniding the war or
faoilitating the indepandence of the soscalled Confodorato
TE wan done with po parsonsl molive pgiinal the
Pronident, but tn aid of (e robel cnnss | {0wss the gov.
ernmonl of the United Beston they worn striling o, not
the nuan; wnd {6 was sn ithe roprossntative of the govern
mant that they asenficod him. Theso fucts olesrly Brougin
the oaae within the rule pecogniaed by all writers upon
International law, that it s not lewful or n sceordance
with the bvws pod usnges of war Lo ssssskinato or pelson
anamian of your governmant, and that an atbampt oven to
aocomplinh any such act, s " infamous and exocrable both
in thoss whooxeouta it, nnd inthose who anjoin it.° Vatuel,
p. #47, And says tho thnr{cﬂclwrll Hpood ko his opinion
npon the question of jurisd

“that Booth and his associntes wore seoret, notive, pahiic
anemion no mind that contemplates the facte can doubt
The pxelamation naed by tim when he cscaped from the
Liox on the stage after b had fred the Intal whoet, Sic
Sempar Tyrannie, and his dying mt-m-s?‘ =" By to m
mather that [ 4 E

an asaansin from private motive, hut thet he notod an s pub

tiom fled in thin ease —p. 16

try'-——ahow that he wis not

S 'he Jurisdietion taken in this s murul upon

tho ground that the military iad & right to protec
tury law, and beforo s motlitary tribunal, the hoad of the

b wiils

from assassination, and to poaish the asaiaains

1o havo bben

United States, in Marberry va, Madtison, [1. l“rlmh‘&.‘hl:a] dence of

did not howitate to prooounce the said sct nncons

nal only bocauso
offones o_l;uml. tho Isw of natl biab boesuss Lha parties

ond of # chisrdotar wis au

nd sacret o fon sl fn tho service
&8 wich were smons-

the rebel governme
blo to trial before a military court, Hore the ity chargod
killod was an obaciiro citizen of the of
Bladen, within tho lmits of the soweallnd
neonneoted with the Fedoral mui and ? -
teer in the rebel service unlll oal lnfirmity (ndueod
his discharge. Thoe killing of such & eould uot be
snid to be an offenco sgaiust the United Siates or that the
iwlwudnwilh!hl . s g,
nierest of ¢ vornment. parties charged witll
the mmhim?oof thin l:mnjﬁﬁnm offect the d:&l, thuy
must have bean induced to ita parpotration by private mo-
good at ull'ft b ry

whs 00 romuit by

life. But

tont toinjure or oven effect Lhy

LLU T

WS i Nen t i loyal
NS Lot e oty TTe aoyal

hist other logios!

One WAS & I m. 5 tha otheF Oonfodarates
‘l‘hopnrgh‘m uhw_mwcmu..
!ahed on in conseq wof
a1 ‘infirmity that hism wnAt for milltary

uantly he applied to suyother command to

have committed by the acoused as prublin

the governmend, fur the person who was killed

with war,

had
I?Bulod

the sceused had become |

enemioa

was himself & public enemy of the government sod for
two yoars and upwards, until discharged in consequence of
}mhf disease, was in armsas s volouteer sgainst the gov.
It therefors be whe Killed by the Aooused,

wmrnu dgo and personal
diffor in sny ug:r way or pl:myﬁ
ﬁﬁmjwwnr killing betwoon civillian sud civillinn.
hiave induced icm mooa 1o war, o public

prevailed wgﬂn
©

it

suok motives aa would

and is therelors in
be no
of vwar,

3 and

al and voul, as being repugnant to the Canstitution; sod terminad
t)l:lnt'(:llrh. as woll ua 31!\ Prosident and other 1 “1 al fﬂlln‘lmﬂmuwm sha
ments, wore bound by the instrument.  Says Justice no other time being in the m“ﬁ""

shall, in delivering the opinion in that cane, **The ques-

with the duo administration of the civil lw fiir the sup- | Hon iisther an act repugnant ° to the Constitution

can

interesting to the Dolted States, but properly not of an
intrieacy proportionsd to {ta interest. It seems only
NRCOREATY 10 TecUENiE0 cortain principles sy to have
been ot and well-established todecide i1, That the peo.
plo hava an original rl:uht 1o ephubh'ph for tl:::u futurs gov-
8 fu i* o oy | Erament suich principles as in their opinion MOBE 0an-
pression is founded in errar, snd s withionlt warrant for Ao $0 thele h‘ap noss, (8 the basin on Which ke Whols
8 heen erected, The exercise of this
original right is & very great exertion; nor ean it, or ought
it to be very f:mlplrinll\‘ ;m{ M'n-... lrrl:d]':‘lu tbv&
. N — n et fore, so eatablinlied arw de undamenta L)

mnuul o B s A e St anthority from which they procesd & supreme, and can
seldom aet, they sro designed to be permanent. The ori-

ta

i pesia P - There has been no abrogstion of suspension of 1ho op- | Einal and supreme will urguu-a

b gl . sary. 1If s be dinary administration of the iaw by u-,?ml authneitios, | MsIgNA to d‘f#:r’:u departmen IT TESpPECtive POWETS.
These have boon in the full -mr&:‘,r of all their power and L:I:lr:fnuumr w.:;; I:;r:o‘r muumuﬂﬁ limits not to
o Unl ; e hey I " : .
et o e o el | o el 0 el it UL L R e
and offenders brought 1o justice. 1 martial law | #7% of the legislature sro i1 and ths
prevall beyond the exte:T thist [ have mentionat, why | Hross limita msy tiot bo mistakien or forgatien, the coneti.

Necessity of Prowsident Loeotn, on July Sth, 1564, iswa. | FOH06 18 written
ing his proclamation to establish martial law in Kentucky, | 04 to what
the ““more efiectnally to jat down reballion ™ |n that | 108 f these :
g‘m?" Mask the phraseol gy °'¢¢£ proclsmation when lendndn:o 1Y mﬁ _
deemed it was necossary W put that State under mar 1mhm linumu g mmummm

I.f)‘ﬂ and of scts prokibi
equal tion?
that tll!: ll".omur't:am mﬂ‘: any h‘hhfh:hl.ﬁ re.
especi v suspruion « ugnsut toit, or t islaturs may alter fon-
- ally_roquite Shat i the rmuuon by an ordinary set.”

- edl t further declarnd Court of the

"‘LM inand throughout the said State of Ken. l-'r{n:d.%m 1 the cssa of ¥ m“(hn-‘
cky, and that martis! Inv b for the present establistied | 3q Dallus, p. 304, - If any act of the Congress

therenr.” I g to Lhe Constitution, it 15: ipeo m g:id;hwd it is the duty

This proclamation msks O the tion that of the Court so to declare.™ r the same

no other State had that law en I m‘:ndlhu tl':2 thare ia the suthority of Colder & vz w. Bull o sz in

Amorican fabric

Lincoln, President of the United States, by vir- | 1P

that the junsdiction of this Conrt has 5o of war,
and that if ¢ had

becotmo the Isw

has [ately been reheved from offeet of that law,) and | exercised by sny of the Departmionts of the

1 Apem |- ) : : . l : |

To what purpose ars powers limited ¥

¢ is that Ulallul-lﬂl oﬂlll:lﬂlld 1o writ-

its may at any time be passed
ﬁemm

of the land, is & quastion deeply

¢

the
horn’

L
]

?

y

5
5

5
B
§

=£§
¥

g

%

i

tea-—would that make it murder in violation of Lhe rules
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