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I dcolare my o n to be, that the | plunge the whole Btate into civil war.
privilogo of tho writ of Aabeas corpus haa 11 tho Shoriflf demands the polilionor of
WEDNESDAY, JULY 27, 1870,

From Wio Balelgh Rentinel.
DRCISION OF JUDGK FEARSON IN THNE
MADKEAS CORIUS CASE,

Kz parte Adolphus G, Moore,

Upon f of serviee and tho failure of
Ool. Kirk to rotarn tho writ, tho counsel
for the prisonor snbmittod two motiona:

1. For an attnchment against (1, W, Kirk
for failing to mako retnrn.

2. For a writ, to bo directod to tho Sher-

y ﬂ“ #OMO ?mhlzu. comm‘ _‘nding him.wil:;
or of tho oonnty il necoocssary,

hkomth: risonvr out of the hauds of said

Kirk, have Lim boforo tho Ohiof Jus-

‘ fack of rorvioa nnd tho failare to
make relnrn was a suflleient fonndation for
mwﬁumh Diat tho nfliduvit sets out
X or that G, W, Kirk snid *“ho waa act
ing nndor tho ordors of Guy, Tlolden, awd
should msko po roturp.”

Thin exteancons mattor, it troe, lind in
my judgment an important bearing on the

ng motians, and not being at hiberty
to assume ik to be irne, on bhio verbal state-
ment of Col, Kirk, T aldrogscd o commn-
?lnﬂon 1o his Esselluney, neking to be in-
ormed if Col. Kirk hal soch orders.
__"The purpoze was to bave the ord r to
Ool. I avowed or disavowed, and mnko
ib a flunl faok one wiy or the other, nnd to
aflord an opportuuity to Lis Xzcllency, if
avowed, of sctling out the ground of Lis
aotion and of being heard by connsel, Tho
caugo of tinth is slways scrved by worgu-
meont on bolh sildes,

1. The mnin qurstion, and ono on which
bolh motions drpeud, 18 1his: Doga the
fnod that the Governer Tid  dedared the
oonnty of Alnmnnca to Lo in a nisto of in
garreciion, und had thken military posscs-
sion, have the legsl efficet 1o suspend tho
privilege of tho writ of hibeas corpus in
that county ? It ro thoe prisoner takes no-
thing by vither molion; il otherwise it

_will beevmo necessury to give them furthier
oonmidoration,

It was ipsisted by tuo oounsel of the
prironer that the Goversor's roply is no
part of s proeseding and eannot bo no-
ticedl. In my opinion, it forms n part of
ths procacdings Lo tho extent of the avowal
of tho orders given Lo Gol, Kirk, (thatisin
direol responna to my inguiny o aad of the
ool that in tho exercisn of iho power con
ferred'on Lim, Lo hnd deetasod the connty
of Alemnnes to be in a stete of jnsarre: -
Lion, Lken mitilary possession and ordersd
tho arro b s deleation of the potiticoer
aanm Liloy prisoner.  The action of his
Exeolloncy is rolovant, for, if tbe privi-
loge of the wrib ol habeas corpus be sne-
ponded, the writ now moved for, onght
not to beawarded. (Firparia Tobine, Wat-
kins, 8; Potors 193) tho Chief Justico says:
“tho writ onght to bo awarded, if the
Court is satiafied that tho prisonor would
bo remanded.” ‘This ease is cited nnd
lpﬂoltﬁl, cx parte, Milligan, 4 Wal-

Ilis Excellency was slao pleased to aot
ont some of the specinl fucts that satisfiad
him tha$ the eivil anthoritioa of the coun-
iy worp unablo to protock ils citizons in

o enjoymont of lifo snd property ; it is
not mine to pass npon these fasts or judgo
of their snfilcicacy, )

Mr. Badger, of connsel for Ilis xcol-
lency, reliod on the Constitution : ** The
Goverpor shall be commander-in-chiof,
and have power to eall cut the militia to
oxoonte the law, suppress riots and inenr-
rootions and to repel invasion,” Art, XIL,
poc. 3. And on tho statuts, act 1809-'70,
chap. XXVIL, eee. 1, **The Governor is
horeby authorizod and ompowoered, whon-
over in his jndgmont, the civil authoritics
in any county aro unable to protoot ils
eitizons in tho enjoyment of life and prop-
erty, to deelaro such county to bo in nstato
of insmrrection, and to eall into active
porvice, tho militia of tho State, to such
an éxtent a8 moy besomo nocossary to sup-
prean the ingnrrection;” aud Lo insistad,

1. Thia elanse of tho constitution and
the statutns empowera the Governor to do-
claro o county to bo in o ftate of insurreo-
fion, whenever in Afs judgment the eivil
uathorities aro unalilo to protect its eiti-
#ons in tho esjoymeant of litoand properly,
Tho Governor has 8o declared in regard to
the connty of Alamanece, aud the judiciary
oaunct cail hisaclion in question or review
it, a3 the matter is conflided solely to the
judgment of the Governor,

2. The Oonstilution and thiastaluteoon-
fors on the Gowcraor o'l powers “‘noces-
sary"” to suppresstio insnrreetivn, aod the
Glovernor bas taken miiibary possession of
the county aod ordered tho nteest nod do-
tontion of tho petitioner me a military
prisoner, This was necessary, for, volke
other ipsurrcetions, it is not open resist-
ance, bubl o novel kind ol jnsurreotion,
seoking to cficot its purpose by a soorot
mssooiation repread ower the conutry,
goourgiog nnd other erimss  commit-
od in the dumk and evedivg the eivil
anthorities by mesks, frand, pajury aud
fntimidation. Itfollows that the privilega
of the wiit of halas corpus is suspendad
in that county unt:l the insurrcetion be

4 nccedo to the first propo-

; Inll faith snd erodib are duo to the
notion of thie Governor in this malter, be-
oauso hie is the competent anthority, neling
in purrnaucs of the conntitubion and the
law. Tho power from its nature must bo
exerciscd Ly tho Ezeentive, as in case of
fnvasion or open insorecetion. The exton’
of the power isnlone tho subject of Ja-
digial dstermiostion, As to tho second,
it may be that (Lo s, cost sad also tho de-
fention of tha petitior cr id neoossary as a
meoras to supppress tho insriection, Dut
oanuot yieid wmy v==enl to Lie conclusion;
moans must be proper, as well as nesos-
sary, llc!! ths dotention of lh:‘ petitioner
a8 a mili piisoner, is nol 8 proper
in‘:'i violatea the Declaration of
“The privilegn of Lbe wrib of

: e pus shall not be snzpended.”—

p, Art.'1, See. 21. Thisis an|bo

all othor ¢ noccsanry to snppross

obey the writ of Aabeas corpus, or to or-
der tho trial of any citizon othorwiso than
by jury, nccording to the law of tho land.

wml

The Judipiary has power to declaro the
notion of tho Excentive, an well ns nots of
tho Genoral Assombly, when in violstion
of tho Constitation, void and of no effvck.
Haviog concoded full faith and oredit to
tho metion of Lis Execlloncy within the
soopo of the power conferred on him, I
foel nasmrisdl Lo will o like mannor givo
dno observanca to iho law as announcod by
the Judiciory, Indeed ho eannot refuso
to do wo, withont taking nwpon himsolf the
respousll ity of aoling on the extromo
prineiplo, “Tho safety of tho Biato is the
sipromo law.”" L widl vootnre to hope, ns
evil na the liwos muy be, our conutry has
not yet renched the point when a resord
to extromo measurcs  has beeomo s publie
neocanty,

2, Tho molion for an aktachmont agrainok
Col. Kirk is bus d on the habeas corpus act,
acts 1804-'C, ehap, 1, see, 10, *“If an
peson on whom o writ of habeas corpus is
g _ved, sbuil refuse or neglugt to obey the
t ame by prodociug the body, &e., within
tho two requived and ne sefficient eicuse be
showrq, it shsil bo the daty of the Judgoor
Court, forthwith fo isawe an sttachment
aguinst such prreon to the Bherill of any
county in the Btate, commanding him im-
musdintoly to arecot such persin and bring
him beforo the Judge or Oourt, nnd snch
person shiall bo committed to jail, untilLo
sholl mnkoe retarn to the writ, and comply
with noy order that may bo mado in rela
tion io ihe purty for whose relief the writ
ghall have Loon jssued.”

(ol Kirk has refused to mako returg,

The question is, do the facts befora mae
W oshow asyffivient excuge?" 'The aflldavit
sota out that Ool, Kirk puat his refosal on
tho ground that he had orders from his
commuander in chief, who is the Governor
of tho Btate, nol to oboy the writ. His Lix-
n:]lmmiy avows that Col, Iirk was soting
nuder hin ordora,  Bo, wo have this ense,
Col. Kirk in cowmanded by tho Olief Jus-
Lien tn produco the body.  He i ondersd
biy Liin eommuander in ehiel not to obey the
wrik.  What was tho mau o Jdo 7 Ho elect.
ed to ohoy Liv orders, 1o my opiuion there
was sullioiont exenss for refusing torelnm
tho writ.  “The motion is not allowed. The
a0t in quostion does not rest on the idea of
punizhing tor o contempt of the Judge or
Courty, buk of compelling a return to tho
writ and the prodaction of tho body. 1iis
s substilute for the provision in ** the old
haboas corprs aet,” which punished tho of-
ficer or porson rolusing or negleoting to
make duo relan ** upon convietion by in-
diotment,” with a fine of £500 for tho (irst
offones, nnd of £1,000 and inecapacity to
hioldl oflice for tho second.  Tho lste not is
an improvement upon the former, by sab-
stituting the ly romedy of sttachmont
in place of indictment and tho sovero pun-
ishment of imprisonment, Doth sets are
evidently inlended to punish for not mak-
ing return, and the lust is also intended
for the immodinte rolief of the parly in
whose belialf the writ is issued, The no-
tion of punishing for n contempt of the
Judge or Courd, is not involved in eithor
nct, cerlainly not in that of 1565-'6O ; that
is provided for by the ** contempt nob,"
(snme session,) The procoeding i, by a
ruls to show eauso why an atbachment should
not issue. And yob I was urged, with
much vehemenoo by learned and agod
oounsel to rule Kirk ‘:H for n contempt of
tho Chief Justice, in this, tho affidavit of
sorvice sola ond that Uol. Kirk, when the
writ- was served, eaid, *'tell thom smch
things arc [;}uyod ont, I have my ordem
from Gov, Holden, and sghall not obey the
writ ;" I will surronder them on Gov. Hol-
den’s order, but not otherwiso, unless they
sond o suflieiont foreo to whip me.” This,
na was well said by Mr. Badgor, is the lan-
gungo of a rndo soldier and not as cour-
toons ns wo nsually find in Judicial .L:ru-
coedings. The motion for a rule to show

tho matier now on haud. The evidenco on
which i} rests comos ina questionable
shape, extrancous matter pub inko an afll-
dnvit of service to execite prejudice, and
theo motion made at the instanco of ome
who is undor arrest for the horrid crimo of
muarder by midnight assassination ; st &
time when, ns Mr, Dragg feclingly remark-
ed ' wo nre inthe last ditch ; we look to
ke Judiciary as our only hope, if that fails
us the country is gone | gone ! gone |”
I do not feal if to be my doty to loave
grave mattors and torn aside to put a rule
oauso for making
a Qippant I will be borne out by
n in saying,

§
:
:
:

of s seal on the boneh, I have nover been
slow to punish for contempt and preserve
the diguity of tho Court when I Ka!lcrad
there was an intent to mssail it, I know
my duty and trast I have firmness onough

to dmhn&i‘tmol'hm remarks soomed
oalled for of tho carnestnoss with
which tho molion was

more courtly but full
usod by the rade mldzw,

daty and exhortod to perform it, nay, the
ougulomoemrmdpg me, :'ml’flud

lofty lnnguage of Lord Mansfield,

not been suspended by tho aotion of his
Exccllenoy. That tho Governor has powor
under the Constitntion and laws to doolare
:o omnmnbr; in n stato of tlonlmrooti:l?s
0 posscagion, to order
nrrest of all puspected persons and . to do

insurreotion, bud he has no powoer to dis-

Buoch action would be in excoss of his

take mon from otlier conatien. ™ "This 14
ed to in order to cxecition wiik

Stato belongs to the mi'itin,  The CGovy-
ernor is by tho Conatitation "Commander-
in-Chiof of the M:ita of the Biate," Art.
1L, seo. 8. Bo the power of tho cianty is
compored of men who arenoider the com-
mand of tho Governsr, Bbhall thess men
ba reqaivad to violale with foree tho ordor
of their Commander<mn-Uhied, and baltlo
with ki othee forees thad ar already in
tho fickd 2 Ta ehorl, the whole plysioal
power of The Gtatn (3 by tho Constitabion
under tho cotbeol of the Governor,  Thoe
Judiciory his ondy o moral power, Dy tho
theory of tha Constitulion Lhore can be
1o copiliet botween these two branchos of
tho Governmout,

of #tio Bupremo Conet, with instrustions to
exhibit it, snd s espy of this opinion to
Lits Exeelloney, tho Governor, 1l he
orders the patitioaar to he dolivered to
the Mareho', well; if  wBot, fol
lowing the vinmpla of Chiof Justice
Tanvy in Merdmoan's esse, Annual Oy-
elopwdin, for the year 1861, page 656, 1
bave dissharged may doty, the power of tho
Judiowtrw is eshansiad, and tho responsi-
bility must rost on the Kiconutive,

Jﬂ:i'cn to the Maralal ¢
To David A, Wieker, Murshal of the Sa-

of the Blata of Norilh Carolinn, forthwith
to bring Adolphas Cl, Moors, wherever to
bo fonnd, efory mn, Riotmoead M. Penar-
son, Obicl Jusiice of the Saprema Oonrt,
in tho city of Raleigh, Hersin fail not,
Have thorein this writ and make dae re
furn.

Ezxoclloney, the Goverzor, exhibil to him
thiz writ and o copy of the opinion ia
SMooro's easo' and mako rolnrn to mo,

afternona, maod similar orders for all the
othor prisonerss now held by Kirk.

rofuse, and thon comea war, T'he country
the sounsel of the petitionor, if in the as-

sortion of civil libm:{. war pomon, lot i3
il pot bo on yonr
the | kands or on ours; it will be on all who die-

oomo | The blood

the sacred writ of Aabeaa corpus, —
Lot Justico be done if tho heavons fall,”

of youth and not with tho calmnosa of ago,

to listen to sach eonnsols,  “Lok justioo

be done {f the heavone fnll,” is o boantifal

done, or the power of tha Judiciary ho ox-
haustod, bat I won!d forfeit all claim to
pradence tempered with firmnesa should 1
withont abaolute neoesaity, add ool o the
flame, and plange the country into eivil
witr, provided my duty ocan be fally dia.
chargod withont that awful oo sqannos,
Wisdom dielatos, if jurtics ean be dono,
ot hoaven staml.”  Unloss the Govor
nor revokes hifa ordevs Col. Rirk will re
elst; Wb appears from the eflidevit of wer
vien,

Tho eecond beuely of the mobion, et
tho power of Lho county bo ea'led ont i
necessary to ool in taliing  the pelitioner
by foree ont of tho bands of Kok, is as
diffienlt of sointion as tho sk

The powor of the connty or “‘posss com-
ilatus" means the mew ol tho ecoanty in
which the wiab s to be  exceated; o this
instance Caswell, and that county is de-
elared to bom o stato  of fnsucioclion, —
Bhall pesurgeats be eslled ous by the pur-
sou who ig to excoute tho  wiit o join in
cooflict with sho mililiy forecs of the
Stale ?

It i said o soflicions foreo will volautoor
from otior eonutien.  'They mey belong to
the nwaiation ar bo peraoas who eympa-
tUizo with it,  But the “posus eomilatas”
must eome from the connty wheeo tho writ
ia to bo excented, 1t wonid e dllogal o

sottled low, Bl itlegal weons bo resort

Again, every sbli-bodied man in the

Tho writ will Lo dirocted to tho Marshal

Peanson,
Tha following in tha onlar of the Ohief

promo Cougt ;
Yon ars heteby anmmanded in the namo

Dicusmoxp M. Pransow,
Ohiul Justice Sopreme Courl,
Raleirh, July 20th, 1570,
Insiructions —Yon will wait npon llis

It. M. l'eaunsow, U, J. 8, O,
July 234, 1570,
. B.—Chief Joalieo Dearson han, thia

oauso for this contempt is not pertinent to| ~
Valuablo Real Estato, Lying pear Ilook-

Bl VIBTUE of » Commisslon directed o mo
from T

Bookingham, at 110'slock 8. m.
10th day of Angust noxt, the follo

io
daring thirty years I have had tho honot | yohn w, MoKay,
is highly improved, haviog beon under intolli-
;ur:‘mfumqmm !

nexf.
“‘gaurnlnrnhwillbe,mhul oash on the
day of snd thoe balanco on the 1st
day of Janunry, 1574 Titlea roscrvod antil final

PR, e it L BTEALE,
fsinnor

magncr in which ;I was reminded of my|-

the beneflt of hearing read much of the s

 COMMISSIONER’S SALE OF

ingham, Riehmond onn’nb'.

the Buperior Court, for Richmond eonn-
. 40 offoot & distribution among tho hoire st aw,
hall sall, st the Cour’ Houso door in the town of
win,
b-l_on.in;lolhumm of the

ohn W

& five X
begivx‘m'm: f.?":'..-

Oomm
jnly 32 U 4w
Slar copr.

&0 AND SEE THEM

ARROWAY & OLEAPOR, PURCRLL BUILD-

have just idked vp in addition to their
& Bliam velabilishment.

—

Col. Kirk, with his prescut onlors, ho will
Las had war enongh, DBub it wns said by

It would bo to not with the impetuonsity

figuro of speech, qaoked by every ono of
the fivo leatned connscl.  Justico must be

may 4

BURDON IRON WORKS.

ARUPACTURENS OF TUMPING ENGINES |

¥on want can be found mowsl

l‘ . -

gl A ¥ o .
Y ! 1 J
 eew m!!ii! d-.i_
-t

Printing,
i THE JOURNAL I
| Jon PRINTING OFFICE, |
! Princess Baccf, i
| WILMINGTON, N. (0
!

*

All kinds of PLAIN and
FANOY PRINTING excontod
with neatnes and dispatoh,

|
i
1
|
| The boat work gnarnntead nt

the lowost poasiblo prica,

i EVERY DESORIPTION OF
j JO8 WORK,

I PAMUHLETE, POLIOIES,
|

OARDE, WROULARS, NOTES,

RILL-TRADY, POSTRRS, '
, REORIFTR, UATALOOUER, l
| BANK-OHEOKR, HEOW-CALDS,
{ PROGLAMMES, TIOKFTS,
'r DRUG LABELS, %o, &o,
H AR WKLY Ab

COURY ANIN LAW DLANKS of
! avery desoripilon, printed st the

. shortast notie, aud cheap for onsh
sl
| THE JOURNAL JOD OFFICE,

[ THEATRE MANAGKNS, [
TRAVELING BHOWMEN, |
RAIL ROAD AGERTH
HOTEL EMEIENS,
BTEAMBOAT AGENTH,
And all those who bhave LETTER
PRESS PRINTING to do, will fod
it Lo Wntr Interost o oall at
TiHHW JOURNAL OFFIUK,
Princeas Siveet.

A Iarge and woll nssorted slock
of PAPEIS and MATERIAL kopl
on hand, from which erlootione

may be mado,

LAND DEEDS,
OOURT AND MAGHSTRATES
DLANKS

On hand at all ifmoes ‘

RAIL ROAD REORIPTH f
R RILIA OF LADING,
And BLILLS OF LADING for atlp.

I MABINE BLANK®N,
i' Alwayn on hand.

OUR FRIENDS IN THR QOUNTRY

may eond bholr arders to

! THR JOURNAL OFFIORE,

I Amd rely npon tholr recojving the

! same ablention and baing Miod ae

| persanally.

! Unr Jobing Dopartmaent I» oqual

Illomhﬂdlm, atd ovory

| tsallity possibio will be aflordod 1o

l the oxecution of orders,

| Address

! ENGELHARD & PRION,
Wilmington, K. . L

re———————————e e ——— ———

.

500 POUNDS CHOICE

of the | NORTH CAROLINA JIAMS,

BIDES AND SHOULDERS,

BEST EATRA

FAMILY FILOUR
HEEF TONGUES,

NO, 1 FULTON MARKET BEEF,

AT

Inly 0-241 J. O, STEVENSON'd.

e ——— e = e = — =

WANTED.

NAMILIES wishing Ulain fowing, Embrelicry,

o e S i LSS AND STILL THEY FALL

the norpewr of Nun and GLh

MIN, M. B PRIOK,
bL 24

m.l-'-'. ﬂ‘mm

_ apefi Ly - -
HATS,
T'll VERY

o— —— i ———— e

TS, HATS.
AT

—

- 4 "3 -

- e —

| FETHGER—BNT G000,
THE SUN

BRIGHTER STILL}

860 A. M, and G:00 T
%

i
'T'Il Handle Them Without

4200 & my and 8345 p,ome The day tralne will nod
ran on Bundayn,

Wihmiogton 10:80 &, m, ( (Bu wxgopl -
:.'Ip mﬁhlng olowo  councollon st boro'
W s

Retn
arrive al ington st 3

and Woldon 10:00 s, m.oonnook olosoly wit

* Iiranoh trafn,  Noght r iraing loave
l’:g Wilnalngton nmlmlmmmd Wed-
noadays and Fridaya, also  connoot with

the Tarboro' eanals ieabn, and with Bleawiera bo

| k
1H|l|l|"l"l.l-'. YOUR OARDH, AND 'Ll
Washington, N, 4,

BEAT YOUR GAMI
WILMINGION & 'wﬂ.ubﬁ'lii. Euwl:-l.‘t'x. uloﬁ;’ l
SPECIAL WOTICE

0 Tralnu will loave Fro.

LAST!

! posr Macliso and Disden strosts, Niloen minatoa
[PEOPLE NOW HAVE OPENED THEIR | intor

mington, Uolumbia & Auguets Bairond will osvn
Depok ol
060 A M. aud 0

EYES!

Iﬂn MORF DLINDING BINCKH THRE
ARIUVAL OF

in favor of rail

Brandt's stoamors, or via Portamoutlt aud Pay
atosmore, will bo glvon,

WM. ETTINGER.

GENFRAL BUPERINTENDENT'H ogw:. -

NO MORE FIFTEEN CENTS FOR

tho Train ad thoe W. & W, 1L,
o it he HL Dopot and tho

um
Ymmw (Dally,
Isave Wilmlogton (W& W LR De. H
Artive 83 Tsmns e o A b

CAIXCO?:

woave Kin "
Arrive st Wilmington............. sssa-l

NO MORE FORTY OKNTH FOR

DRESS GOODS!

hﬁ.ﬂﬂm H’-!\YHILDNM (]

uﬂnnl'lonnu..' ..... Loy i dyuiis Sy
Arrivo nt il ey

ook ey 108 B

13} orenen. . ... .. . s Aad .

Arrive sé Wihningbon ., . 019 A

(lenaral Huparintender
march I'J_ lﬁ

'
ping by sea, & other | | Which ETTINCGER Sella for 12} Oenls,

N AND AFTER MONDA rJ
O e Ve ity ittin
g'l?un will ron dally (Bundays cxooptod) sa

REMBRMUELR THE DAYH WHEN

;mm‘uanmlyu"slml : WU P‘“' lllml n“}ﬂs;
! _

'_ Voo, moot extorbionais, trom u Neodlo npwards,

» berton .. ... R

: Biadeabore'. . . .. . ..l;:!!'lp".!
mhﬂ;n. -« 240 P, 4

nm.ua'lu:m ks akedine s iunionh iy »
nﬁotﬂ? TRAINS, .

Himoa the 2%h of Fabruary, 1570, Priccs havo

F ALILEIN

Thursdsye and Saturdaya,

by tho strategy of

WM. ETTINGER,

IS BETTER AND CHEAPKR THAN BOAP,

bor tlian any other compoand ; olsanas
withond water | ramoyes slaing from wood, ma~

15 Market Street is the Headquarters
' where Extortion is Denounced.

1

& ] ..
m-ﬁf% " Xe) MORE TEN UENTS A SPOOL FOK COATS
COTTON. KIGHTY FIVK OENTY

PER DOZEN I8 WIHAT |

liwullll._t rLYING BE-
AELL IT FoR Imsen il

:l:.&lho-mm:-m

_— ’ '.“I".“'.”?w * ! -. -
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RAILROADS,

uumnmnnnlnfu mﬁ
Witmtyaron, CoLnmnrs & trllu'l;:& .f
Wirsiwerox, N, O., May 26, 1870,

N and sfer fhis fsto Paseengere fol
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