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SEINATE OF THE ugri’rwfv‘i"
. ’ \ - 1 M ".I-.' -.7 :rl.‘
JUDICIARY ESTABLISHNENT,
Mr. kenridge. . It will becxpefted
of m:. f:fcfupz; fir, an 1 ing'mlmd the
refolation pow pader confideration, to affign

fons for withing a repeal of this law.
E?‘:li'llaluaaqll do; and fhall eadeavour to

o ; y
‘:, That ihe law is vanccefary and im-
proper and was fo at its paflage ; aod,
2. Thatthe Couets snd Jud s greated
by ity can qu._wghalo be, abolideds™ -
. That the aét under coufidetation,
was unncerflany. and impropery my
mind.no dificels tafk 1o piove.” No dn-
creafe of courts or jodges could be vaceflary
jullifiable, unlels the exilting courts and
jiidges were incompetent 10 the prompt and
proper difcharge of thy dutiey configned ta
them. To hold out a fhew of litigation,

when in faé lictle exifls, muft be impolitic ;|

aod to multiply expenfive (yRems, and cre
ate holls of expentive officers, without hav.
ing experigpeed rh@ﬂllltuﬁ_ubi them,
mull mt

fure. - . i
m:;‘he document before us fhews, - that at

the paffage of this a@ the exifting“courts,
not galy from their numbes, bat Wam the
fuitgdepending before . were
co entgto afpecdy d
fuitiadt fiews, ‘that.
Juue. laft, there were

epending "in all ¢
Circuit Courts. (that of Maryland only
exceptedy whale docket wg have ot becn

furnithed with,) 1539 fuite. It thews thm
8276 (uits of every defeription have ceme
betore thofe courts, in 10 years and up.
wards, From this it ?pean. that the an:
nual average amount of {uits has begn about
8co. - e A

But {undry coniingent things have con.
fpired to [well the eircuit court dogkets. In
Maryland, Vitginia and in all the fouthern
and fouth wellewn Ratep, a great number of
{uits have been brought- by Britith ‘¢redit
ors : this fpecies of controverfey ig nemily at
an gbden s 2T T Lt

In Peonfyleania, the docket has been
fwelled by, profccutions io confequeace of
the weltern infprre€tion, by thedilturbances
in Bucks and Nothampton countics; and by
the Bedition AQ. Thele 1 find amgunt in
thia ftate to 240 [uits,

In Kentkky, now refident land claiments
bave gone into the Federal (;qmt from a
temporary convenience 3 becavfe, until with-
in A yea two pait, there exited no court
of ,-_.-ncrr;un ifdiftion co extenfive with the
whole State. 1Y find too, that of the lix
bhunired and odd [uite which have been
commenced there, 196 of them have been
profecutions under the laws of the United
States, >

In moft of the States there have been
profecutions under the Bedition A& This
{ource of li_tiﬂitiﬂl‘l il vroft foreocr drjed
up—And Taitly in all the fates 2 ogmber
of [fuits have arifen under the excife liw
which fonrge of controverly, wiil, T hope,
before this. feflion terminates; be atlo dried
up. : ¢
PBut this fame dacameat difclofes apo
ther important faét ; which is, that never-
thelefs all thele wntoward and temporary
foarces of federal adjudication, the (uits in
thale courts are, decreafing ; for from the
dockets exhibited ‘(except Kentucky, and
Tenneflce whofe fuite.are fummed up in the
agyregate) it appears, that in 1799 there
were 12745 and in 1800 there were 637
fuits commenced  fhewing a decreale of
587 foigs, 5 !

Could it be neeeflary then ta fncreafe
courts when [uits were decreafing ¢ Could
it be rdecellary to maltiply judges, when
their dutics were diminithing ? And will 1
not be jultified therefure in affirming, that
the law was wonecelfary, and that Congrels
acted under a miflaken impreffion, when
they multiplied courts aud judges at o
time whes litigation was a@ually decreaf-
ing, .
Bu, Sir, the decr afe of bofitefs gr!:.u'
fmall way in fixicg my opinian oh tHis fub-
Js&.  lam inclioed to think;- that fo far

“from theie having been a necefity at this

time for an increafe of conrts and judgess
that ll_le time never will arrive, when Ame.
rica will fand ia need of 38 federal judges.
Look Sir, at your conflitution and fee the
judicial power here configned to federal
yourts, and feri ity afk yourfelf, can there
be fairly extraéted from thofe powers fub
J¢@s of livigation fufficient for 6 fupreme &
32 inferior- court judges ?=To me iap

pears impufﬁb:lc. .

-
o
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il

4tntion 80 embrace excluf y,\fqut%

on walte of the pﬁ\;ﬂclm

] moreover revife the proceedings of not only

Theludicial powers given 10 the federa]
lwm&m nevee, nended o 5':

Jitigation, which could with prepriety. be:,
teft with the [ﬁle courts. ;

‘Their jurifdition was intended principal,
ly to extend to great natioval and foreign
congetns, | Except cafes arifing under the
laws of the United States, I do 0ot ar pre,
lent recolle@t, but three dr four kinds in,
which their powers extend to fubje@s of

conceined. And can it be poffible, thav
with a jorifdi®ion embracing fu (mall a
rtion of private litiffation, iu great part
of which the ftate courts might and ovpht,
to pariicipate, that we cun Randin -need of
8 judpes ; and expend in judiciary regu
tions the anoval fum of 137,200 dollars ? |
No other country, whole regulations I
have any knowledgé of, furnithes an example
ofa fyn‘(cl'l fo prodigal dand extenfive o 1n |
Eogladd, whofs courts are the boaft, 4nd !
faid to hesthe fecarity of the rights of the
tation, every man koows, there are but 13 |
juff‘n acd giprincipal coms. Thefs courts
embrace in theh original or appellate jurif ,
di@ion almolk the whole circle of human
concerns,
he king's bench and common pleas, |
-&mﬂﬂ of 4 judges each, entertain all
commnon law fuits of 4os. and vpwards
yr among g millions of the moft
ptople in the world. They

Y
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orig
comm

all the petty colires of record i the kingdom |

aifo: ofthe court of Kisy’s beach ia lie |
land ; aud”thefe frpreme. courts, after cen-
turics of exferiment, are found to be fully
competent to all the bafiuels of the king-
dom.

I will now inquire into the power of con
grefs, to put down thele additiosal courts |
and judges,

#

Llitigation, in which private perfons goly ave |

even down (to the courts of Piepyndre ; but' i

{ ‘man fhall recieve public mopey, but in con.

%ﬁbp{ ing _bis_continuance in pffice
Phe firk of thele checks, which protectsa
Jud e 40 his office during good behabior
{agpiies to the profident only, who woyld o
jhghwile have pollcied (hE power of remov-
ting bima like all other officers at pleafure
fand thedther chicck fortiidding a diminution
ioft'hcir lalaries, applics to the lgjfutuie on

§. - They. are two feperate and ‘diftin&
k.sn;kg, furnifbed by the conititution againfl
wo, dillind departaents of the govern.
eaF; and they are the only ones which
g or-ought to have beeu furnifhed oo the

jel. :

 But becaule the conflitution declares
that 2 judge fhali hold his office during
pood bebavior, can it be tortured to meau,
that he thell hold his ¢ffice after it is abo.
filhed ? Can it mean, chat his tenure hould
beilimited by behaving well in ao office,
which did vot exill ? Can it mean that an
vffice may exilt although ite duties’are ex

tmd ! Can it mean, in (hort, that the fha.
dow, ta_wit, the judge, can remaiv ; when
ihe fubftance, to wit, the affice 1s removed ?
1t mult have iptended all thefe sbfurdities,
®r it mult admit a gonliroflion which will
avoid them.

Judge thould hold an exiffing office, fo Jong
#s he did bis duty 1o that wffice ; and noy
that he fhould hold an office that did not
exift, aid perform duties nor provided . by
law, Hid the conllyu@ion which 1 contend
againft been centeoplated by thofe who
%imcd the conftitution, it would have been
Begeliry to have declared explicitly, that
?gca Mhould hold their offices and Jularies
doriog good behavior.
. Such a conflru@tion is not only irrecon-
¢ifgble with rewfon and propricty, but is
repugoant to the principles of the conflitu- |
tion. Itisa f'Frim:f[.:lg of our conilituti
iy as well ap of common honelly, that no

1it, As to the courts, Congrels arec.em-
powered by theconftitution ¢ from time, to
time toordain snd eftablifh inferior courts,””

glarive conflrudtion of this claofe in the can._ |
Atitution, that coogrels may ebodifh as well
as create thefe judicial officers ;- becuule, it ’|
does exprefly inthe 27ih (cftion of the a&,
abolifh the then exilting inforior courta, for
the purpofe of making way for the prefen,
This counltrution I contend is correct :
but it is eyudlly pertinent to my objeét,
whether it be, or be not. If it be corredt,
then the prefent inferior courts may be a.
bolifhed as conftitutionslly as the laft  if
it be pot then the law for. abolifhing the
former courts, and eftablifhing the prient,
was noconftitetional and confcquently re-
pe L ble.

Buat independent of this l-giflative con-
ftru&ion on which 1 do not found my opin-
ian_ nor mean to rely my argument, there
is little doubt indeed, in my wind, as to the
power of congrfs on this law, The it
(c&ion of the 3darticle, vells thr'jmlicial
power cf the United States in one {upreme
court and fuch inferior courts as congrela |
may fram time to time, ordain and eflablith. !
By this clavfe congrels may from time to |
time eflablilh inferior couttss bot it is |
cleatly a difcretional pawer, and they may |
oot eltablith them. Thelanguage of the
conflitution is very differcat when regula-
tions are not left difcretional. For cxam:
ple—=* “The trial, fays the conftitution, of
all crimes, (except in cales of impeach-
ment) fbad be by jury: Reprefentatives
and dire& axes fhall be applied according
to numbers, All'revenue bills fall origin- ]
ate in the honfe of reprefentatives, &'~ It
would therefore in my view be a perverfion |
not only of language, but of intelle@, to
fay, thst although congrefs may fromtime
to time eftablith inferior couits, yet when
eftablithed, thit they /ball not be abolifhed,
by a fubfc_qugu't congrels pofkfling cqual
power, li would be a paiadox in ligifla-
tion.

2d. As to the judges, —The judiciary
departwcot is fo conftyucied s to be fuffici-
ently fecured againtt the improper influgnce
“of either the executive or legiflatiye de
partments,  The cowts are organized
and cltablihed by the legiflature,  and
the exccutive creates the judges. Being
thas orgrnized, the conftitution affords the
proper checks to fecure their honelly and
independence in office. It declares they
fhall not be removed from offce during good
bebavior ; nor theW¥falaries diminithed dur
ing their continyonce in office.  From this it
refults, that a judge after his appointment,
ia totally out of the power of the prefident,

|-lai¥g or conl.ii&:tiu,n_- .
The aét now. uoder confidesation, is a lev ot "complete

fideration of public fervicee.  Sinecure
offiges therefore .are, not permirted by our
By this confrudti.
nécure offices will be érea
ted ; holts of conftitutiongl Penfioners will
be fettled —on vs, ahd we cannot calculate
how larg  This is really creatiog a new
{pecics of public debt ; rot like any other of
our debts, we cannot difcharge the piinci-
pal ataoy hxed time.  Itis worfe than the
deferred ltock ; for on that you pay aa an.
nual iotereft only and the principal isre
decmable ar a given period.  But here, you
p:y an annual principaly and that priscipal
irredeeaiable except by the will of provi.
dence. It may [uit couniries where:public
debts are contidered as public bleflings ; for
in this way a people might foon become
fuperlatively blefled indeed,

Let me not be told, Gr, that the falirics
io the prefent cafe, are inconfidcrable und
ought notto be withheld ; acd that the
do€irine isnot adangerous one, T anfwer,
it is the principle | contendagainlt ; and if
it is keterodox for onedollar, it is equally fo
for a million —Bot Veontend the principle,
i pree admitted, may be cxtended 1o de.
Reuttive lengths.  Suppofc it fhould licre.
after happen, that thole in power fhould
combive to provide handfomdly for their
friends, could any way fo pfin, caly and
effectual prefent itfelf, as by creating courts,
aud filling them with thofe fricnds ? Might
pot 6c as well as 16, with [alaries of twen-
ty thoufand, inftead of two thoufand dol-
lars, be provided for in this way ?

The thing | trult will not happen. It is
prefuming a high degree of coiruption ;
but it might bappen under the conltru&ion
gontended for ; as the conftitution preflumes
corruption may happen in any department .
ofthe government, by the checks it has
furnifhed again(t it ; and as this cooftruéti-
on does open-a-wide door for corruption,
it is but fair reafoning to fhew the dangers
which may grow out of it ; for in the con
ftru&tion of all inftruments, that which will
lead to inconvenience, mifchicf or ablurdity
ought to be avoided, This doétrine has
- another difficulty to reconcile. —After the'
law is repealed, they are either judges or
they are not,* “If they are judges, they can
be impeached; but for what ? For mal-fea-
fance in office only. How, 1 would afk,
can they be impeached for mal feafance in
office, when their offices are abolithed ? they
are not officers, but itill they are entitled
t6 the emoluments annexed to an office.

Although they are judges, they cannot
be guilcy of mal feafance, becaule they have
po office. They are only guafi judges fo as
regards the duties, but real judges fo far ae
regards the alary. It mult be the falary

That conftruftion obvioullv is, that a |

judge.. For my pan, 1 détior know Voo
def what clafs of| things 10 range themy ot
whit naine tb give shem: They are ac
koowledged by the letier, fpivic 6 geniua of
onr conftitution, and di'¢ to ‘we pon-des
feripts. ik 25 ; i ;

‘There is another difficulty under this
conftrodtion fill 1o cocounter, and which
alfo grows ot of the conttitution —By the
cogllitition, a new fote may be formed by
the conjun&ion of two or more Rates, with
their ad'cnt and that of congrefs. I this
deirine, once a judge aod always a judge
corre®y, what would you do in fuch an
event, with the diltri& judges of the flase
who formed that jun&tion ? Both would be
unoeceflury and- you would have in a fingle
Rate, two judges of equal and concurrent
jurifdiétion ; or ome a real judge with an
office, and another a guaff judge without an
office. The llates alfoforming fuch jun@ion
would be equally “embarraffed with: their
(tate judges ; for the fame conltru@icawould
be equally applicable to them,

Upoa the conftrudion alfo, an infallibiliey
is predicated, which it would be arrogance
in any humao ioftitution to aflume & which
goes to cut up legifiation by the voots. We
fhould he debarred-from that, which is in=
dolged to us from a higher fource, and an
(utjegs of higher concera than legiflation,
I aican a retraition from, and corre@ion of
our errory. « On all other fubje@s of legif-
lation we ate allowed- it feems to ¢hange
our minds, except on judicial {ubjedts, which
of all athers is moft complex and difficule.
| appeal to our owwr Statute book to prove
this difficulty; tor_in (0 ycars congrefs
have paficd no lefs than 26 laws onthis
idbject.

I conceive fir, that.the tenure by which
@ judge holds bis office, is evidéntly bot- .
temed on the idea of fecuring bis hooelty,
and independence, while exercifing his of.
fice, Theidea was ir troduced in Englasd
to couatera@ the influence of ‘the crown
over the judges ; but if the conflru@ion
gu\g“mi ﬁfﬂjﬂ'ﬂuﬂ prevail-y we fhail-
n one miltaken imitation of this our favor.
ite protutype aut keip them § by eftablifh.
ing, what they have not, 2 jadicioligarchy ;
for there, their judges are removable by a
joiut vote of Lords and Commans—Here
ours are not removable, except for mal fea.
lance in office ; which mal feafance could
oot be committed, as they would have no
office,

Upon the whéle fir, as all courts pader
any fice goveriment muit be created with
an cyc to the adminifiration of juftice only ;
and not with-any regacd to the advancement '
o1 cmolument: of individual men ; ag we
bave undeniable evidence before s, that
the creation of the courts now under confi-
deration was totally unoeceffary ; and as no
government can | apprehend, ferioufly dee
ny that this legflature has a right to repeal -
alaw eralied by a preceding one ; we will,
in any event, difcharge our duty by repeals
ing the law ; and t‘lﬁlfw mﬂ%llﬂ:‘l day
powerto cortefl the cvil,  IF the judges are
intitled to their falavics, under the confhi-
tutton, our repeyl will not affe& them ; &
they will no doubt refoit to theie proper
remedy @ For where there is a conllitugions
alight , there muft be a remedy,

Afier Mr, Breckenridge clofed his re-
waiks there was a confiderable paufe, when
the prelident agein read the refolutiun, and
coguired if the houle was ready for
queition, b, :

Mr. Olecotpof New Hampfhire, thought
the fubje® was of fo much importance as
to merit fuither confideration. -

The ‘arguments of the gentleman fma
Kentucky however ingenious, had not con=
vinced him that the law ought to be repeil-
ed. It bad not rifen like a mufhroom in
the night, but the principles on which it
refted had been et led after mature refleéi-
on. He thought it would be extraordinary
before any inconvenience bad been difcover:
ed, to"ﬂl fuch a law afide. For thefe rea-
fong Mr. O. moved the poltponement of
the confideration of the quettion.

Mr. Cocke, of Teancfice. This a& is
faid to be entirely experimentel, aod itis
further -faid, that no inconvenicncies had
arifen under it. He thought feriovs in-
canveniencics had arifen. The inconveni-
ence of paying 137,000 dollie a year was
truly ferious ; and it was an inconvenience
which ought to be got rid of as foonas pol.
fible, It was expeted that gentlemen op-
pofed to the refoiution would come forward
with their arguments againit it,  1f, how-
ever, they had no arguments to ufe, be
thonght his friend from Kentucky had
brought torward reafops fo cogent and ex:

and his (alary fecored againtt Jegiflative di.

then and not the duties which conftitutea
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DLINA MINERVA.




