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CONGRESS,”
House of Refresentatives,

Frrpay, March 19.

Debate o the bill reccived from the Semate,

entitled ¢ An A8 to regeal certain adls refped-

ing the organization of the courts of the
United States.”’

( Mr. Bararn's Spezch concludedy)

1 beg that it will be underftood, that 1
mean to give no opinion as to the 1egular-
ity of granting a commiffion for 2 judiciak
__ office, upon the probubility ofl'vaclncg',

hefore it is aénally vacant. But Lthal},
aliowed to fay, that-fo much doobt attends
the point, that an innocent miftake might
be made on the fubje@: I believe, fir, it
“has heen the pra@ice to confider the ac.
ceptance of an office, as relating to the
daie of the commiffion, = The officer is
“ aowed his falary from that date, upou the
principle that commiffion is a grnt of the
offi-¢, and the title cnmm:m_:u'mtp the
date of the grant.  This principle is cer
ta nly liable to abufe ; bot where (here was
a fulpician of abule, I prefame the govern
ment would depart from it.  Admitting
the office to pals by the commiffan, and
the accepravce to relate to its dag, it then
dovs not appear very incoireét in ‘he ca{c
of » commiffion, for the office of a circuit
granted to adiftri@ judge, a1 the ac
coprance of the commiflion fur the Fprnn:r
office relates to the date of the commiflion,
to confider the latter office as vacait from
the [ame time, The offices are wwcompats-
ble. You caonot fuppole the fame perfon
in both offices at the fume time.  From
the moment, therefore, that you cagficer
gh: u{ﬁct Of Cil‘l’.‘ﬂil jﬂdgﬂ‘ filled l)y a per
fon who holds the tommiilion of diftiict
judge, you mu't cor:.l'jcicr the office of dif-
trict judge as vacated | The grant 11con-
tingent. 1 the contingeiicy happen, the
office vells from the da.e of the commil
fion ; if the contingency d:_vca not happer;
the grant is void, If this .rrﬂfunmg_ be
{ ound, it was not inc%ular in the late ad
minittration, afief granting a commiffion to
a diftrié judge for the place ofacircuit
judge, to make a grant of the office of the
diftri@ judge, upon the contingency of bis
accepling the office of circuit judge.. |
pow return, fir, to that point of the charge
which was pcnfnrul n its nature, and of in
finitely the mofl ferivus impart, . Itisa
charge, as to which we can only afk, is it
true ? 1F it be true, it canno® be excofed;
it cannot be paliated ; it is vile profligate
corruption, which every lonelt mind will
execrate.  But, fir, we ‘arc not to con
demn till we have evidence of the fagt. [
the offence be ferious, the proofl vuglit w
be plenary. [ will confider the evidence ol
the fa&, upon which the honorable membher
has relied, and I will thew him, by the ap-
plication of it to a lronger cale, tiat it s
of a nature to prove nothing.

Let me firft flate the principal cafe.
Two geotlemen of the fenate, Me Real
of South Carolina, and Mr. Green of
Rhode.Ifland, who voted in favor of the
jaw- of laft feffion, each received .an ap-
pointment to the place of diftriét judpe,
which was deligned to be .vacated by the
promotion of the diftri& judge to the office
of circuit judge, The geoleman convey.
¢d to usa diltin& impreflion of hie opinion,
that there was an undcrfhndiug hetween
thefe gentlemen aud the Prefident, and
that the, offices were the promifed price of
their votes,

L prefume, fir, the gentleman will have
more charity, in the cale ‘which 1 am a-
bout to mention, and he will for onee ad
mit that public men ought not to he con-
demned upon the loofe conclulions drawn
fiom equivocal prelumptions.

The cafe, fir, to which I refer, carrics me
once more to the fcene of the Prefidential
eleftion, 1 fhould not have introduced it
into this debate, had it not been called up
by the honorable member frum Viaginine
In that fcene [ had my part, it was a part
not barren of incident, and which has lelt
an impreflion which cannot cafily depart
from my recelle@ion. 1 know who were
r=ndered important chara® urg, cither from

the poffi filon of perfonal means, or from
the accideot of political fitwation. And

judge,

now, fir, let me efk the honorable member,
what hisrcflc@ivns and belief will be, when
he oblerves, that eveiry men on whofle vote
the event of the eleftion hong, has fince
been dittiognifhed by Prefidemial favor,
Ifear, fir. 1 (hall violate the decotm o

parlidmentary proceeding in the mentions'

ing of names, but | hope the example which
hus been fet me will be admitted as anex.
cufe. Mr. Charles Pinckney, of South-
Carolina, was not a member of the houfe,
but he was one of the molt a&tive, efficient
and fuccelsful promoters of the eleéion of
the prefent chief magiftrate. It‘was well
afcertained, that the vores of South-Carov
lina were to turn the equal balance of the
fcales, The zeal and induftry of Mr,
Pinckney bad no bounds. The doubtful
politics of South-Carolina were decided,
and her votes thrown into the fcale of Mr.
JeBerfon. Mr. Pinckney has fince been
appointed minifter plenipatentiary to the
court of Madrid.  An appointment as high
wnd hodorable”as any . within the gift of
the executivé, -1 will not deny that this
preferment is the reward of talents and [er-
vices, althoogh, fir, 1 have uever yet heard
of the talents or fervices of Mr. Charles
Pi'u.:kﬁgy_. “Yo the hoofe o} reprefenta.
tives, 1 koow what waa the value of the
vote of Mr. Claiborne, of Teuneflce. The
vote of a flate was in his hands. Mr. Clai-
borne has fince been raifed to the high dig
nity of governor of the Miflifippi territory.
I know how great, snd how greatly felt,
was the importance’ of the vote of Mr.
Linn, of New. Jeriey. - The delegation of
the fate confifts &f five members ; two of
the delegation were decidedly for Mr. Jef-
terfon, two were d-cidedly for Mr, Burr,
Mr, Linn was coufidered as inclining to
one fide, but Rill doubtful. Both parties
looked up to him for the vote of New Jer-
fey. Hegave it to Mr. Jefferfon, and: Mr.
Linn has fince lad the profitable office of
fupervifor of the diltri& conferred upon
him. Mr. Lyon, of Vermonr, was in this
inllance an important man. FHe necutra.
lifed the vote of Vermont. His abfence a-
lone would have given the vote of a flate
to Mr. Burr. It was too much to give an
office to Mr. Lyon—his chatafier was too
low. But Mr. Lyon's fun has been hand
fomely provided for in one of the exceutive
offices. | Mall add to the catalogue but
tte name of onie more gentleinan, Mr, Ed-
ward Livingfton, 5f New Yok, I koew
well, full well 1 koew, the confequence of
thie gentleman. His means’ were not li-
mitted tu his owa vore—nay, I always con-
fidered more than the vote of New-York
within his power.  Mr. Livingfton has
been made the wttorney for the diltri& of
ew York—ihe 1oad of pl:fcnnr'll has
been opened to him—and his brother has
been ruifed 1o the dillinguithed place of
minilter plenipotentiary 1o the French re
}Ilib”l.‘. This catalogue might be fwelled
toa much grester magnitude ; but ! fear,
Mr, Chairman, were L to proceed further,
it might be foppofcd that I myfelf harbor
ed unchaitahle  [ulpicions of the inte
grity ot the chief megiftrate, and of the pu-
tity of the gentlemen whom he thought
proper to promate, which it 1s my defign
slone to bawith from the mind of the ho-

gorable member from Virginia.

that I have the fmallell delire, or have had
the remoteft intention to taruith the fame
of the prefent chicf magillrate ; or of any
of the honorable gentlemen wlio Lave beén
the objeéis of his favor, by the liatement
which | have made. My mutive is of an
oppofite nature. The late Prefident ap-
pointed gentlemen touffice, to whem he
owed no perfonal obligations, but who on-
ly fupported what has been confidered as a
favorite meafure, This has been aflomed
as a fufficient gronnd, not only of {ulpici-
on, but ofcondemnation. The prefent ex.
ecutivé, leaving fcarcely an exception, has
appointed to office, or hasby accident in.
direétly gratified every man who had any
diftinguithed meansin the competition for

tiow in his favor. Yer, (i, all this fuinith

es too teeble a prefumption (o warrant me
to exprefs a fulpicion of the integrity of
a great officer, or of the probity of honor-
able-men, in the difcharge of the high func-
tions which they had derived from the con-
fidence of their country. I am fure, ir, in
thia cale, the honorahle member from Vir

ginia isas exempt from by fufpicion as
myfelf.  And [ fhall kave accomplithed
my whole obje@if L indice that bonora

ble member, and other ' membera of the
committee, who entertain his fufpicions
asto the condu@ of the late execntive, to
review the ground of thofe Mnfpicions, and
to confider, that ir a cafe furnithing much
fionger ground for the prefumption of
criminality, they have an onfhaken belief,
anvubioken confidence ‘inthe purity and

the Prelidential office, ot deciding the clec- |

It would |
be doing mic prest injullice to fuppafe, |

1

|
|

415 on the conntry.

fairne(s of the execative condud.

U retorn again to the fohject beforethe
chmmittee, from the nnpleafant digreffion
to which [ was forced to fubmit, inorder
torepel infinvations which were calculated
to have the worlt effe@, as well abroad as
within the walls of this houle. 1 fhall now
cupforily advert to fame arguments of mi-
nor importance, which are fuppofed to have

fome weight by gentiemen on the other

fide. It s faid, that if the courts are [anc-

“tuaries ond the judges caanst be removed

By law, it would be inthe power of a party
to create 4 holt of them to live as peulioh-
This argument ig pre-
dicated wpon an extreme shufe of power,
which cannever fairly be wrged to reftiain
the ligimate exercife of it ; as well might
it,be vrged, that a fubfequent congrels had
aright toreduce the falary cfa judgg, or
of thet Prefident, fixed bya former con’
grefs, " becaufe, if the right did wot exift,
one congrels might confer a falary of
§c0,020 or 1,000.cor dollars, to the im.
poverithment cf the country. It will be
time enongh to decide upon thefe extreme
calcs whea they occur. We are told, that
the dodtrine we contend for, enables voe
lepiflature to defogate frem the power of
another,  That it attributes to a former
2 power which it deuies to a fubliquent le-
gillature,

Thisis not corre®l. We admit, that
this congrefs poflcfivs all the power pofiedl
ed by thelat coogrefs.  ‘That congrels
had a power to eliablifi ccurig, fo bas the
prefent.” That congrels had not, nor did
it claim the powcr 1o abolith the office of
ajmige while it was  flled. Though they
thobght five judges under the new (yitem
fifficient to conllitate the Tupreme court,
tiey did mot attempt to touch the office of
cither of thedix juidges,  Thoupk they con
fidered it more convenient to have circuit

i jrdgre in Kentucky and Tenucllee, than

Jilkei& judg:s, they did mot Liy their hauds
upan the offices of the difind: judges We
therefore deny no power to (his congrefs
which was denied to the laft, o hanora-
ble nember {rom Virginia, (Mr. Thomlen)
{erioufly expreffed his alara, lef the prin

ciples we contend for, thould introduce i

to the country 2 privileged ‘order of men.
The ideaof geutlemen foppoles, that eve
ry office not at will, cflablifhcs a privileg-
ed ovder.  The judges have their offices
for one term 5 the Prefidenr, the fenutors
and the members of this Lieule Fur, differ

it terms, While thele terms endure,
tiere is a privilege to hold the places, ard
no power exifls to remove. 1 this be
what the gentleman means by a privileged
order, and he egrees, that the Prefident,
the Senators and the DMlembers of this
Houfe belong to  privileged orders I fhall
give myfelf no trouble to deay, that the
julges fallunder the fame defeription ; and
| helieve, that the; entleman will fnd it
dificule to thew, thatin any other minner
l|'a("\' arc pli\r”cgcd. l -‘H-! not fl‘;.\p(.rr..
that this argument was {o much addicllcd
tn the underftandings ¢f gentlemen wpon
this floor, os to the prejudices and  palfions
of people out of dodrs.

It was urged with fome impreflian by
the honorable member from Virzinia, 1o
whem 1 lail referred, that the polivion that
the office of a judge mizht be taken from
him by law, wasnot a new doétrine. That
it was citablifhed by the viry ad now de
figned tobe repealed which was deferibed
in glowing language to have infiilted a
gaping wound on the conflitution, and tu
have ttained with its blood the pages ol our
flatute book It hall ke my 1alk, Gr, to
clole this gaping wound, and to wafh from
the pages of our flatute-book, the blood
with which they were flained. Tt will be
an'ealy tafk to fhew to you the conltituti-
on without a wound, and the flatute bouk
without a (tain.

It is, fir, the 27th fec. of the Lill of the
laft fefion, wliich the honorable member
confliders as having inflicted the ghaflly
wound on the conftitution, of which he las
fo feclingly fpoken.  That fc&ion abolilh-
esthe ancient circuit courtd.
have we contenided, or bazthe gentleman
fhewn, that the conftitution prohilits the
aholition of a cqurt when vou do wot mate.
rially affe& or in day degree impair the io.
depeadence of a judges A court iz nothing
more thana place wliere a judge ir dire&-
«d'td difcharge certaio duties.  There is
no doubt, you may ere& a new court and
direét it to be holden by the judges of the
fupreme or of the diftri& covrts.  And if
it (hould aftcrwards be your plealure to abo-

But, fir, |

lith that court, it cannot be faid, that yott
deltroy the offices of the judges by whom

::u:ja:':ppointcd that the court thould be

Thus it was dire€ted by the original jue
dicial law, that a circuic court fhould be
holden at York-Town, in the diftri@t of
Pennfylvinia. This court was afterwards
abolifhed, but it was never imagined that
the office of any judge was affe@ed. Lcc
me {uppefe that'a ftate is divided into two
diftri€ts, and difri& courts eftablifhed in
cach, but' that ‘one judge is appointed by
law to difcharge the judicial dutics in both
courts.  The ‘arrangement in afierwards
found inconvenient, and one of the courte
is abolithed, In this cale, will it be fuid,
that the office of the judge is defiroyed, or
his independence affeéled ? The etrer, into
which gentlemen have fallen on this fubjed,
has arilen from their taking for granted,
what they have not attrempred to prove,
and what erunot be fupported . That the
office of a judge and any comrt in which he
ofiiciates arctheyfamething. It is moft
clear, that & judge muy be authorifed and
dire€ted 1o perform duties in feveral courte,
and that the dilcharging him from 1he per-
formance of duty in one of thofe courts,
cannot be deemed at infringement of his
office.  T'he cafe of the lave circuit courts
a6 plaialy illuftrates the argument, and a4
conclulively demonflatvs its corre@ncls, as
any cafe which can benut  There were
not womivally aoy judgzs of th chicuit
court.  The court wis dirc@ed to be
holdza by the Jndyes of the {upreme and of
the diltrict courts  The Judges of thefe
two courts were effociated and dire@ed to
perform certain c¢udies ! when affoctated
aod in the pecformance of thofe duties, they
were denominated the civenit court  This
court is aho'ihed 3 the only confequence
isy that the judges of the fupreme and dif.
tri&i.‘ﬂﬁrla'\ilt-'d:rtflﬂliftd fiom the per=
formande of joint outies which were
previoufly impofod upon them.  Bar iy the
office ol one judge of the fupreme, or of
the ~diftri@ courts infiinged ¢ Can any
judge fay, in confequence " of 1he abolition
of the circuir courts, I no longer hold my
office during good behaviour? Oun this
point it was further alldged by the fame
honorable member, that the law of the laft
{«@on ivflicied 200ther wound un the cone
tticution, by abolithicrg the dillri& courts
of Kcmuc}«)' and TennmifT e The gen-
tieman was here deceived by the fame fal-
laey which mifled him on tlie fu'j. &t of the
crrcuit courts,  IFhe will give LimicIf the
trouble of carefully reviewisfg the provi=
ffons of the law, he will difcern the fedu.
fous attention of the legiflature to avoid
the infringethent of the offices of thole
jolges. I belicve the gentleman went fo
far as to charge vs with appointing by law
thefe judges to new offices.

The law referred to, cllablithes a circuit,
comprehending Kentucky, Tennclfee and
the diftiét of Qhio.  The dutics of the
court ol this circuit are dire@ed to be per-
lurmed by a cirenir judgc and the (wo dif.
trift juitges of Kentucky end Tepneflee.

I

Surely icis competent lor the legiflature 10
create a courty and to direét that it fhall be
holden by any of the exitting judges. 1f
the I:g-’ﬂdnln kad done, with relpedt to all
the diltrict judges, what they have done
with 1efpeer 10 thale of Kentucky and
Tenoeflie, Tam quite certain, that the
prefept oljeéiion would have appeared en-
tirely groundlels, Had they direfed, that
all the cirenit courts fhould bé held by the
refpe@ive judpes within the circuits, gen-
tlemen would have clearly feen, that this
was only an impolition of a new dl.r)" and
oL an appointment to 8 new oflice,

It wil be recolleét, that under the old
cltablilment, the diltri&t judges of Ken-
wucky and Teuneffee were invelled general-
ly. with the powcrs of the ciromit judges.
‘T'he ancient powers of thole judges are
fearcely varied by the late law, and the
amount of the change is, that they mie di-
reéted to exercile thofe poweisin a court
formery calied a dillii®, but now a cir-
cuit court, und at other places than thole
to which they were formerly confined,
But the diflrié& judge nominally remains,
s office both nominally and fubftantially’
exills, and e holds it now as he did before,
duiing good behaviour. I 'will refer gen.
tlemen to different provifions in . the late
law, which will fhew beyond deniat, that
the legiflai ure carefully and pointedly avoid=
ed the a& of abolifhing the ofiecr of thole
judges.
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