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-is not ablolute but limited.

The 7th {e&. of the law provides that
the court of the 6th circuit fhall be com-
pofed of & circuit judge ** and the judges of
the diftri8 courts ot Kentucky and Teonel-
fee.” It is afterwards declared in the fame
fé&ion, “ that thete fhall be appointed in
the 6th circuit, a judge of the U. States,
to be called a circuit judge, who, together
with the difirig judge of Tenngffec and Ken- |
tucky, thall hold the circuit courts hereby
dircéted to be holden within the fame cir
cuit.”” And finally in the fame fe&ion it
in provided. * that' whenever the «fice of dif
1ri8 yudge in the diflrils of Kentucky and 1en-
nefjee re}pe&iudy Jhatl become wacant, fuch va |
cancies thall refpectively be fupplied by the
appointment of two additional cireuit judg-
es in the faid circuit, who, together with
the circuit judge firlt aforcfaid, fhall com-
pole the circuit court of the faid circuit.”
When ‘the exprels language of the law af.
firnis the exiltence of the office and of the
officer by providing for the contingency of
the officer ceafing to fili the office, with
what face can gentlemen contend that the
office is abolithed ? They who are not fatis-
fied vpon this point, I dilpair of convincing
upon any other, .

Upon the main queftion, whether the
judges hold their offices av the will of the
legillarare, an argument of great weight
and according to wy bumble judgmens, of
irrefiltable force, {1l remains, .

"The legiflative power of the government
If it be doubt-
ful whether the legiflature can do what the
conftitution ‘does not explicitly autborife ;
yet there cam be no queltion, that they
canoot-do what the cooftitution exprelsly
drohibitg. . To maintain, thercfore, the
conftitution, the judges are a check vpon
the legiflature, This do@rine [ kaow is
denied, and it is therefore incumbent upon
me to fhow that it is founced.

Tt was once thought by gentlemen, who
now deny the prisciple, that the (afety of
the citizens and of the ftates, relted upon
the power of the judges to declare an un-
conftitutional law void. How vain isa
peper 1eftriQion, if it confers neither pow
er norright. Of what importance is it to
fay, Coogrefs are piobibited from doing
cartain afts, if no legitimate authority ex-
ifta in the country to decide whether an
a& done isa prohibited a& ? Do gentle-
men perceive the confequences which

" would follow from eftablifhing the princi-

ple, that Congrels have the cvclufive right

to decide upon their own powers ! This

principle admitted, does-any conftitution
remain ? Does not the pewer of the legifia-

ture become onmmipotent.? Can you talkto
them of tran{grefling their powers, when
no one has a right tojudge of thole powers
but themfelves 2 They do what is nat au.
thorifed 3 they do what is inhibited ;* nay,
at every ftep they trample the conftitution
under foot 3 yet their a&s are lawfu! and
binding, and it is treafon to refift them.
How ill, fir, do the do&rines and profel

fions of thefe gentlemen agree. "They tell
us they are friendly to the exiltence of the
ftates ; that they are the fiiends of federa.
tive, but the enemics of a cornfolidated ge-
neral government § and yet, fir, to sccom-
plilh a paitry obje®, they are willing to
fectle a principle which, beyord all doubt,
would eventually plant a confolidated go-
vernment, with unlimited powers, vpon the
ruios of the flate governments.

Nothing can be more abfurd than to
‘contend, that therc is a pra&ical reltraint
upon a political body, who are anlwerable
to none but themfelves for the violalion of
the reflraint, and who can derive from the
very at of vielation, undeniable jultificati
on of their condu@.

1f, Mr. Chaitman, you mean to have a
conftitution, you mult difcovera power to
which the acknowledged right is atrached
of pronouncing the invalidity of the aéts of
the legiflature which contravene the ioftru.
ment.

Docsthe power refide in the fate ? Has
the legiflature of a Rate a right to declare
an aét of Congrefs void ? This would be
erring vpon the oppofite extreme. It
would be placing the general government
at the feet of the fate goveruments. It
would be allowing one member of the uniun
to control all the reR, It would inevitably
lead to civil diffention aed a diffolution of
the general government, “Will it be pre-
tended that the flate courts have the exclu-
five right of decidiog upon the validity of
our laws ? : g1

I admit they have the right td declave an
a8 of Congrefs void.  But this right they
enjoy in practice, and it cyver eflentially
muft exilt, fobje& to the revilion and con-
trol of thecourts of the Usnited States. If

the fate courts definitively poffified the |

right of declaring the invalidity of the Hws
of this government, it would bring us in
fubje@tion to the flates. The judges of

| thofe courts, being bound by the laws of
" the ftate, if a fare declared an a& of Coo.

grefls unconflitutional, the law of the flate
would oblige its courts to determine the
law iovalid. This principle would alfo de

ftroy the wniformity of the abligation upon

law of this gnveroment. Ifalaw were de-
clared void in one Hate, it would exempt
the citizens of that fate from its operation,
whiltt obedience was yicldedgo it in other
ftates, I go fariber and fay, if the Rates
or ftate courts bad a final power of ananll-
ing the ats of this government, its mifer.
able and precarious exillence would not be
worth the trouble of a moment to preferve.
[t would endure but a fhort time, asa (ub-
je& of derifion, and wafting into an empty
fhadow, would quickly vanifh from our
ﬁght. -

Let me now afk if the power to decide
upon the validity of our laws refides with
the people ? Gentlemen cannot deny this
right to the fovereign people. I admit they
peffef it.—Dut ifat the fame time it does
wot belong to the courts of the United
States, where does it fead the people? It
leads them to the gallows. Let vs {uppofe
that Coogrefls, forgetfui of the limits of
their authority, psfs an uncooMitutional
law, They lay a dire& tax upon ope ftate
and impole nopme upon the others. The.
prople of the flate taxed, contcit the vali
dity of the law, They forcibly refift ite
execution, They are brought by the exe-
cutive authority before the courts upon
charges of treafon. The law is unconttitu-
tional, the people have done right, but the
courts sre bound by the law and obliged to
pronosace upon them. the fentence which
it infli@s.  Deny to the courtsof the U,
States the power of judging vpon the con-
[titutionality of our laws, and it is vain to-
talk of its exifting clfcwhere.  The infrac-
tors of the laws are brought before thefe
courts, and it the courts are implicitly
bound, the invalidity of the laws can be no
detence. There is however, Mr. Chair-
wan, Rill a ftronger ground of arpument
opon this fubjeét. I fhail fele& one ortwo
cafes to illuftrate it.  ‘Congrefs are prohi
bited from paffing a bill of attainder ; it is
allo declared in the conllitution that * no
attainder of treafon fhall work conuption of
blood or forteiture, except during the life
of the parcy attained.” Let us luppofe
that Congrefs pafls a bill of atiainder, or
they cna¢t that any one attained of trcalon
fhall forfeit to the ufe of the United States,
all the eMate which he held in any lands or
tenements.

The party attained is {eized and bronghe
before afederal court, and an award of ex
eccution paffed againfl bim, He opes the
conftitution and points to this line * no bill
of attainder, or expofl fadlo law (hall be pafl.
¢d” The attorney of the United States
reads the bill of attainder.

The court are bound to decide, but they
have only the alternative of pronvurcing
the law or the conflitution invalid. 1t is left
to them, only to fay that the law vacates
the conflitution, or the conltitution avoids
thelaw. 8o in the other cafc Rawd, the
heir after the death of lusanceflor, brings
his eje@ment in one, of the courts of the
United States to rebover bis inheritance.
The law by which it is cofilcated is thewn.
The conflitution gave no power to pais fuch
alaw. On the contrary, it exprelsly deni-
edit to the government.  The title of
the hcir is refled on the conflitution, the
title of the government on the law. The
effe& of one dellroys. the cffc& of the o
ther' ; the court mult. determine which is
effctual.

There are many other caflcs, M1, Chair-
man, of a fimilar nature to which I might
allode.—There is the cafe of the privilege
of Habeasa Carpus, which cannot be (uf.
pended bue 1o times of rebellion or fuvation

the writ at the moment of profound peace ;
if in fuch cafe the writ were demanded of a
court, could they fay, it is true the legifla-
ture were reftrained from pafling the law
fufpending the privilege of this writ, ac
fuch a time a8 that which now exifts ; but

of the conflitution, and fettered the autho-
rity of the court. 1 am not, fir. dilpofed
to vaunt, but Randing on this ground 1

the other fide, 1 call upon them to main-

voic, he has a power to declare the coniti.
tution invalid.

plain language of the conflitution, but by
law has been cxprefsly declared and ef

the government.

the conftitution exprefily extends the judi
cial power o all cafes arifing wader the con-
ttitution, the laws, &c The provifion in
the fecond claule of the fixth articie Jeaves
noching to doubt, “ The conftitution and

made inpurfuance thereof, &e. fhall be the
(Opreme [aw of the land.” The conflitn-
tion is abfolutely the fupreme law. Not

all the flates, which fhould attend every

.

p—

{o of the aéts of the legiflature—Such oaly

Suppofle a law prohibitiog the iffuing of

their mighty power has broken the bonds

throw the gauntlet to any champion upon

tain, that in a colliion between a law and
the conftitmtion, the judges are boind to
fupport the law, and annul the conftitution
Can the gentlemen relicve themfelves from
this dilkmma,2? Will they fay, thovgh a
judge has no power to pronource a-law

The doéirine for which [ am contend.
ing is not only clemly inferable from the

tablifhed in praflice fince the exiftence of

"The fecend fe&ion of the third article of

the laws of the United Stater which Roll be

are the law of the lind as are made in pur-
Juance of the conflitution.

1 beg the ihdnlfcnce of the committee
one moment, while I read the following
provifion fram the 25th fedtion of the judi-
cial aét of the year 178g: * A fipsl judg
ment or dberee in any fuit'in the highefl
court of law or equity of a flate in which a
decifion in the fuit could be had, ewbereis
drawn in queflion the walidity of a treaty or
Satute of, or an authority exercifed under the
United States, and the decifion iz againfl their
validity, &'c. way-be 1c examined and re
verfed or affirmed in the fupreme cowrt of
the United States, upon a writ of error '
Thus, as cacly aw the year 178y, among
the firft a&s of the governmeut, the legifla-
ture_cxplicitly recognized the right ofa
flate court to declare a treaty, a Hatute, &
an authority exercifed under the United
States voil, fubjeét to the revifiod of the
fupreme court of the Unired States 3 and it
has exprefsly given the final power to the
fupreme court to affiim a judgment which
isagainft the validity either of a treaty, Ha-
tute, or an aathority of the government,

I bumbly trut Mr, Chairman, thatl
have given abendant proofs from the na-
ture of vur government, from the language
of the conlitution, and trom lcgiﬂﬁuive
acknowlcdgemeats, that the judges of our
cotirts have the power to judge and deter.
miae apaciz<onttitutionality of our laws.
Let me now fuppofe that 1n our frame
of government the judges ure & check upon
the legiflsture ; that the conltitution is de
pofited in theig_keeping,  Will you fuy af-
terwards their exillence depeuds on the le
gillature ? That the body whom they are
to check has the power to deltioy them?
Will you [ay that the conflitution may be
taken out of their hands, by apower tie
molt to be diltrufled, becaufe the only pow-
er which could violaie it with impunity ?
Can any thivg be more abfurd thau to ad-
mit, that the judges are a check wpon the
legifliture, and yet to contend that they
exiil at the wwill of the legiflature 2 A check
mult neceflarily imply a power commenfu
1ate to it end.—The polinieal budy defig -
ed to check arother muft be independent vt
it, otherwife there can be nacheck.— What
clieck canthiere be when the powerdehign:
e to be checked can gnmiilate the body
which it iy to reftrain?

1 g0 larther, Mr. Chairman, and teke a
tronger -giound.  1lay, i the niture of
things, the dqlcni.’th(t of the judgc; upen
the legiflature, and their aight to declare
the dcta of the Tegillature void, arcvepug-
nant, and cannot exiil tegecher,  The doc
trine, fir, fuppefes two rights—firil, the
right of the legiflature to deltioy the office
of the judge, and the right of the judpe to
vacate the o€t of the legiflature,  You have
aright ‘to abolith by law the «flices of 1he
judges of the circuit courts, They have 8
right to declare your law void =t una-
voicably tollows, in the excrcife of thefe
rights either that you dellroy their rights,
or that IIJ')‘ dn.'ﬁruy yours. T'his doétrire
isnot an harmlefs alfuidity, itisa mott
dungerous hevely, Tt i a do@liine which
cannot be pradiifed without producing dif-
cord only, but bloodfhed. [If you pals the
bill on your table, the judges have a conltis
tutional right-to. declare it void.—1 hope
they will have ccurage to exercife that
right 3 and if, fir,] am called upon totake
my fide, ftanding acquitted in my conlci.
ence and before my God, -of all moiives but
the fopport-of ihe conftitution of my couns
try, I fhall not tiemble at the confequences

The conilitution may have ite cuemics,
bat | know that it has alfo _its friends, |
beg gentlemen to pavle before they take
this rath flep.  There are many, very ma
ny who believe, if yon firike this blow. you
infl’ét a mortal wound on the conflitution.
Thereae many now willing to fpill their
blood to dctend’ that conflitution-  Are
gemlemen _dilpoled to ritk the confe.
quences ! Sir, [ mean mo threata— [ have
no expedation of appalling the flout hearts
of my adverfaries, but if gentlemen are
regardlels of themlelves, let them confider
their wives and children, their neighbors
and their fiiends.  Will they rifk civil dif
{eotion ; will they hazaid (he welfare, will
they jeopardize the peace of their country,
to fave a paltry fum of money, lefs than
thirty thoufand dollars.

Mr. Chairman, 1 am confident that the
ftiends of this mealare are not apinifed of
the'nature of its operation, nor fenfible of
the. mifchievous confignences which are
likely.to attend®it.  Sir, the morals of
your people, the peace of your country,
the ftability of the government, refls upon
the maintenance of the independence of
the judiciary. “Itis not of half the impor
tance in England, that the judges Mhould
be independent of the crowu, as it is with
us, that they fhould be independent of the
legiflature. Am I afked, would you-ten
der the judges fuperior to the legiflature?
I anfwer, no; but co ordinate.  Would
you render them independent of the legif.
lature 2 I anfwer yes 7 independent of eve.
'r; power on carth, while they behave them.
clves well. The effential interefts, the
permancrit welfareof focicety, require this
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independence. Not, fir, on account of the
judge; that isa fmill confideraiion, bue

todecidés . You calculate on the weaka -
es of human vature, and you fuffcr the
judge to be dependent on vo onc, left he

fhould be partial to thofe on whom he de-

pevds,  Juitice does not exitt wheee parti-

ality prenila. A dependent judge eannot

be impartial.  Independence 15 therefore

cflcouial to the purity of our judiciarl tris

bunals,

Let it be remembered, that no power is
fo feulibly felt by fociety asthat of the
judiciary‘. The life and pl‘ﬂpcny of every
man is liable to-be in the hands*of tlie
judges.” It is mot our great intere®t to
place our judges upon fuch high ground,
that no fear can intimidate, no hope can
feduce them ! The prefeont mealure hum.
bles them in the duft, it proftrates them at
the fect of fallion, it renders them the
tools of every domivant party. Ic s this
effe@ which [ deprecate 3 it is this confe.
quence which I deeply deplore, What does

Jcaldn, what does atgument avail, when

party [pivit prefides? Subje@. your bench
to the influence of this fpirit, and. ju tice
bids a final adien to your tribunaly = We
are afked, fir, if the judges are to be inde.
pendent of the people ! The queflion pre.
fents o falfe and delufive view, We are all
the people.  We are, and aslong a8 we ¢a-
joy our treedom, we (hall be divided inio
partice. The true queltion is, fhall 1he
judiciary be- permanent, or flutivate with
the tide of public opinion I beg, 1 1m.
plore gentlemen, to confider the magniiu'e
and value of the principle which they are
about to annikilate. 1f your judges are
independent of political changes, they may
have their  preferences, but they will not
enter into the fpivitof party.  Buciet their
exillence depend upon the fupport of the
power of a certain’ fer of men, and (hey
cannot be impartial.  Juftice will be trods
deo under foot,  Your courts will lofe all
public confidence and refpedl.

The judges will be fupported by 1"
putiizats, who in their torn will expect
impuuity for the wrongs and violiice 1t ey
¢onmits — The fpirit of party will be 1o,
flumed to madpefs, and the mome t is vot
iar « T when this fair country isto be defo-
lated by civil war,

Do not [ay, that you render the judges
dependent puly ouw the peoplee—yiu mike
them dependent on your Prefident,  Tlas
s hie meafore.  The fame tide of pu'lic
cpivion - which changes a Prefidcun. o 11
chenge the m:jorities in the braoches of 1he
leg flatmre.  “Lbe legiflature will be tl e in-
ftrun eut cf bis ambivion, and he will h.ve
the courts as the infbruments of his vens
geance.  He ulos the Ig flaroie 1o 1emove
the judges, that he may wppoiot creatures
of his own—dn—<flcél, the powers ¢ the
guvernment will be concentrated in the
|hands of one man, who will dare to &
with more boldnefs, becaufe he will be
{Meltered from refponfibility.  The indea
pendence of the judiciary was the lelicity
yofvur confiivution It was this principle
i which wasto cusb the fury of 'party upon
‘fudden changes. ) hie firlt moment of pow-
er gained by a flrugple, are the moft vin-
dittive and intemperate.  Raifed above
the florm, it was the judiciary which wasto
contiol the ficry zeal, and to quell the
fic'ce paflions of a vi€orious fa&ion,

revolutionary torreat, which deluged 1y
blood one of the faire countries of Eu-
rope.

France had her natiomal affembly mote
numercus and eqoally popular with our
own. She had ber tribunals of juflice and
her juries. Bot the legiflature and her
courts were but the inffruments of her de-
fru@ion. A&s of proleription and fen-
tencey of banifhment and death were pafi«
ed in the cubinet of a tyrant. Proftrate
vour judges at the feet of party, and you
break down the mounds which defend you
lrom thin torrent, I am done. I fhould
liave thavked my God for greater powers to
refill a meafure fo dettruétive to the peace
and happinels of the country. . My fecble
cfforts can avail nothing, But it was my
duty to make them. The meditated blow
ia mortal, and from the moment itir firuck,
we may bid a final adicuto the conftitu-
tion.
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