] _,F_ e i
"o Two & A RALY ROLS. FER.

ot e 1

ok

ERSTTY

ES of the UNI
\"1 ’J- 4 '..I : ”il...... v .n.J h
N B,
Hayaood for the Trusiees;
(Cduchided !r omgurlg:t.) 2
« The next’ p in :the' line'of progreasio
is, whether: Legislature hadaathofity to
miake an ‘act divesting‘one citizen of his frec-
hisld and vesting it in another, even with
pensation 7" That 'the L re in certa
emergencies, had authority “to exercise this
high power, s been urged from the mture
the social con
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ct, and from the W _
Constitution ; which ‘says, thit the bodse of
representatives shall hav all Othér'poﬁgﬁ_ ne:
cessary for the ‘Legislature of 2 free state, or
commanwealth ; but they shall have no power
to add to, alter. abolish or infringe any part. of
this. constitgtion,  The course of _r:gsp.mngqn
the partof the defendant may_& comptised in
- ! veny few waorts, Th(:,despou: F__??'J"C]' as 1! 18
B aptly called by some writers, of taking privatc
C Ul roperty, When state neckssity requires, exisis

1% Jaturé are the §dle and exclusive judges of the

of [te

g i v e B
' demmification, nless that indemnification ‘be
| i‘l'uert_‘al&t;o {? &mner I s‘hﬁ? méntiop here.

that the Legslature can take
: ll'g-: & g.g::l:B@u{ﬁking
“ compensation the pringiple.and reasonipg up-
“onit go no Tavt.herdran topllhcw at the: Legis-
“hiecesbity of the ease in which this despotic
* power should be Galled ioto action. It cahnot
‘of the social alliance or of the
constitutien, be extended bévond the power of
mg{;:g Wpon- évery etisting case of necessity.
state as to authorise them to take the land of A
“ .ﬁd give it to'B. The dictates of reason and
“ the etermal principles of justice ds well ds the
“ sacred principles of the social contract and the
“ constitution, directs and they accordingly de
“ glare and ordain, that A shall redeive compen.
% sation for the land, . But here the Legislature
% must stop ;. they have run the Tull length of their
“ augHority and ean go no further. . They cannot

}ioevery government; ‘the existencd, of such
! m\ifcr 18 pecesRAry ; government muﬁlnot lpla-
sist without it § and if this be the case it can-
notbe lodged any Were, with lomuzh-ﬁaﬁ:p
swith'the Kegislature, - The presumption is
that they will not calt iy inte exércise exeept
urgent ‘cadés, or tases of the first necessity.

v helonging to oge citizen and givingit to an.

 hould be secured, and the proprietor protected
‘i the enjoyment of it ‘I'he constitution eacir-
fcles and renders it an haly thing. The present
ase is a'case of lndedproperty vested by law
iy one sctoftitizeds,and attempted tobe divest
edl for the plrpose of vesting the same ert)
in another $et of citieens, 1t cannot be assimi-

used ‘in timé of war, or famihe, or other cx.
treme hecesbity; it cannbt be-assimilated to the
temporary possessidn of land itself| in a preaging
mablic emérgency;on-the Of the occasion.
In the Iatter case, there is no changeof proper-
ty, no divestment of right 3 the title remains,
and the. proprigtor, though o
for & while, 8 atill proprietor and lord_of the
oil: - The‘passession grew out of the occasion
anl ceqmes withite  Then the right of nécessi-.
1y is samsfied and at anend 5 it chuhat&'eﬂ
the title, is temporary in its.pature, and cannot
exist forevery  Thye toastitution exvressly de-

P B cares that the rightoF acquiring posession dnd
i," Wi protecting propérty, is nataral, inheventant
253 nalicnabte.  Itis a right, net ¥ pratia from

the Legislature, But.ex debito from the consti-

hat the Lc&iahturc shall have wo power to al-
ter, abolish or infringe any part of the coustiin.
tion,  The copstipution. is the origin and mea-
sure of the Legislatiye authority, It says to
he Legislaware, thus, far sball yeu go, and no
farther § not a particle of it shall be shaken, not
4 pebble shall be/ removed, lonovations are
4 ng:-rtmsgqngtncrouchlh;ut" leads to another ;
prece ety give bivth. to precedent's ‘what ha:

been doné ‘may be .done againt thus radical
inciples are gehetally breken in' upon, and
e chhaii'iotiuﬁ'tl&tmytd. Whﬂ‘q iloge s¢-
Wority 2 Where is the inviolghility of property,

[the Legislafure by a positive act, affecting
< P kricular persobs.otly, gan take'land from one
.f.cr i izm,‘,?dgqn_iﬁd_ it legally, and vest in an-
e pther? *

h‘e.gﬁuof private property are re-
plarly proected and ' governed by’ general,
krown atlestablishied lawa ; and decided 0o
v generly kdown and establisbed tribunals.—
Loy and ribunaly not inadié-and created on ap
tint exigeneyy or ‘“a_i_:‘iqrgeht"}m_erg_ﬂﬂr %
a present tumj or thegstant f 2 mo
t theif operationd and influence are €qual
4 universal.© They press’ équally oo all.
goce scéﬁt’g" and safety, tranguitity & péace ;
"¢ Wan is net gfrﬁ”d:f anotlier, asd no maw

id of tHe Degislature, * NEE
It isinﬁ_n_.ig& % ahd 'llfct ) mlqué some
ssible mischiefs, thap to vest ¥ the Legiala-
re 50 unnecessary, dangerous and enormdus

power as that, which has been exercised or

% present, Deocisions-a power that -aceord:{feited at all; but thatthey could not be forfeited|sion, that if*not. prohibiled to exercise -stch ajemnor be established without funills, and there-
' to the full estent of the argument, is baundiut the will .and pleasure of ‘the executive, nor inlpower, it would be usedit _T_thein;i'ury. of individu-{fore it is necessarily implied thatithey are to pro-
s and ommigatent ; for the Legislature judg-(other mahner than I'iy'&_ﬁir trial in a couyt offals, It was equally neokssary and ¢ssenfial to li-lvide funds for it, 4s well as pass :hw:ﬁlrbrlg.
dof the negessity of tie ‘ease, and also of the justice by jurr.whemtse facts were di‘!“cm ar{berty, that the property of individuals and theirjiog it nto existence. hen the Assembly ac-
iure and value of the’ equivalent. ' Such ajwhere the Tact$ were not disputed by sich other nal libe be gharded against the en-leordipgly pointed otit the eschicated and confiscat-
5¢ ok neoessity nd'julgfn‘ too of thé com.modes as were agreesble to. the law ofithe landicroachmeitts of the Legislature. This 10th sec- [ed Prope _k_irtﬁis; se ; itfrom that moment
; isation, Can never ocedr n any nations  Sin-|or fecogtized by it In either of which. cases \lﬁ;{milhcl that guard, -er ic is uot furnished |becdme § giftol ople, ratified through the
vy 1© lr indeel and untoward miust be the 3 ofthe regular tribunal atall; dnd this js:a consideration which gives|nediumiof their orgun the Legisiature ; which
1o = fcs that would induce the Legislatire, $0p-lry must be pronounced before the party couldjaddicional strengeh to.the arguient that this lqtht e bat the people assémbled in convention can
Mg ini; tey' had the power to diye ind ‘his rights, - This was what v -and isfsection acts 4s a Jimitation upon .the powers offresume. Tt has beén said this is a public institys
: ' J-usbofhis landed gint_o,ﬁ : thie pir- now meant by de term law of - Siz Ed-'the Legislature. (As toprivate property there-tion for public purposes, and therefore is subject
s M % > — | ' J : . . 3. = .
. (BT ; : L. St ' & £y ¥)
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There i§ force in’ this reasoning, It is, hote|
ever, dificnlt to form a case, in which the ne-
SW. - vitv of astate canbeof sucha nature, as to
wthorise or excuse the seizing of landed proper-

b-her citizen,” It 18 immaterial to the state in
hich of jts citizens the land js vested ; butitis
i primary importance, that when vested it

lated to the Case 'of persomal property taken and

out of pessesejor|

wtion,  [t)is sacrked, for it is further declarvd feourts of justice regularly constituted, ah_d pro-

|

“ constitutionally detcrmine u?ou the amaunt ol
" the compensation or value of the land ; public

“exigincics do not require, necessity does nol
* demand, - that the Legislature should-of them-
“ selves without the participation of the proprie

“ tor or intervention of a jury, assess the value of
* the thing, or ascertdin the @njount of the com:
' pensation to be pafd for it.” ‘

Here I will stdp, the’ the Judge continues te
make many Other remarks of great importance.
'L et us pause now zlittle and ruminate on the sen’
[uments here delivered.  They are the genuine
«ffusions of a mind devoted to liberty and ar-
dently anxious to procliim its true principles. te
the world, It sceks to recommend théwm by
shewing these principlesin thiirnative sigapligity ;
and are they nat worthy in the most exalred de-
gree ol the admiration of every citizen ! 'Would
to God I could exhibit thent in their most ¢n
gaging form ! How soon shdlild I suceeedin re.
sclling the attempts that are made to eover then.
inobscurity | How soon would they be enshrived
in'the temple 6f'our hearts and guarded by the
iff-ctions ol the péople lrom every danger !

Np freemun ought 1o be deprived of his propert:
but by the verdict of ajury or the low of the land.
is a part of the clause, 10 be remarked, min
immediately respects the private rights of indivie
duals.  “Other‘pars of it 1 shall presently shyw
respects theiproperty of corporations as wellas the
personal liberty of the citizew, There is no doub;,
out the convention intended this clause as a re
striction upon some of the branches of the go-
vernment, which might otherwise usé the powcrs
prohibited.. And whatbranch of the goverpment
was'so much to be dreaded as the Legislature ¢
‘The authority of the Execuiive is too copfinec
to have giten cause for apprehension, and the au-
hhority of the Judges is here ussertcd as [ sha!”
presently. prove, uot restrained or diminished.—
The thingshere prohibittd cannot be done but it

[
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ceeding atcording to the known and steady modes
of trial, .used aud practisedsin all cases. I'haw
heardjt argued; thatas the Legislature can mak:
the law of the land by passing ‘an act for thit pur.

if tiken as reéstrictive of their power, is of little
or no effect.  And can there be a stronger argu-
mentto prove that the term dav of t?wnznjl, ‘has
some;other meaning? Would the Codyention,
that wise body of mcd, when perfecting the most
imporfant instrament that ever came under the
consideration of a deliberative body, have inténd-
ed to. réstrain the future Legislature in matters
of the mbst moméntougconcern, by a proyision|
which they might render nugatory at pleasure
Is it any way consistent with the dignity of tha
body orthatuoble love of liberty which eharac.
terised them to attribute to them such languagt ay
this? These are powers tho dangeroas to be en-
trustéd” with the Legislawre, and they shall not

posgsthey.may exercise them 2 The words law,
of th¥Jand therefore, mean something other thay
an act of the L gistature. . If we resort for its
meaning to .lheipwmry_ of the times in which it
wasat first used in national instruments, we shall
discover_it§ genvine sigofication. - It was first
ustd in the 29th article, of the magna charta of]
tngland, extorted by force from the, King,-and
sxplicitly . declaring the rights af ‘the people inf
instances in which he Kad formerly violated them.
It declared not that these rights could not be for-

- {fuce to €. Littleton, it is expounde

rom the mature of i« Phe Legistature declare and émacts that such
the words of the i« are the public é'm"ﬁeiiciés of necessities of the

yuse, that therefore this clause of the bill of ri hm\“ln'such astate pf things with no, bridle upon the

exercige them, but ifthey pass an act lot the pir.|
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Coke} in'his 2d Insritute, page 50, éxpounds
this se che w mui_-ﬁpiorz&m., In
Shower’s' Parliument cases and Hargrave's pre-
' to refer (o
such cases ‘as_ are not triable Ly the judgment of
ome’s peerst And Sullivan, page 491 and page
498, explains#ic tb wean modes of proceeding o
judgment ina court of justice legally conbtituted §
which modes are presoribed by law, and take
place in cases where the frial by jury eam hc
vagd ; for instance, if the purty plead puiley o
will ot appear, or suffer judgiocos by default, ot}
if therebe a demurter upon ahe pleadings of the
partivs ‘wherggll matters of fact are wrbly stated

[passss judgment for a conicinpt cammitted in
the face of the wourt:  In page 515, My, Salli-
van savs, no frecholder shall be disseizéd of his
freehdl) bist by theverdict of & jury or the aw of|
the'lond, as apon defanlt i not pleading or' being
ontlawéd, - The meaning then of thé term we ate

pery or where that would be \improper by sucly
ferent is this from the idea which makes every
act of the Legislature a law of the land, aud vests
in them the arbitrary and despotic power of pros.
trating all those rights so dear to mankind wheo-4
gver they pleuse! The term law of the law had a
precige legal meaning wgen used by the conven

tion, and significd the Liwful pruceedings of the
proger fribunals ol the country. How much mort
for the advantage of the citizen is it that th
should Le the nreaning of he constitution thas
the other before adverted to7 H a courtof justice
injures an individual from unjusufiable piotives,
the Judge who iiijures lin inay, be impeached
and removed from office; or he may cary hi:
case before a superior tnbunal 3 but who shali
procure him redress against the Legtelature 2 The
expericnce of ages evinces this uuth, that i
judiciary generally acts with coolness and rea
.oty ; but 1t is know to all persons of political ex.
perience, that -the best and most. enlighten.
ed men whea placed in lirge assemblics, will
so far partake ol the heats of 1% moment
48 fregently to concur in measures winch i theii
alm und retired moments they find much ¢ause
woregret. Had the Assembly the powers which
are expressly denied them by this clause of the
Constitution ; there # rcaspn to fear that many
vould be the victims of the indiscreet exercisc
of them ; whose property would be safe or whose
fife; ifan Assenbly infuriated by the oppesition
of party.us in the times ol Cauar and Pompey, or
inflamed by arvful accusations or ntherwisd ronsed
to act egainst individuals obpoxious 16 the public,
could deprive them of eitherwithout further ce-|
redrony than that of pasSing an act lor the puy) ».e,
and without more responsibility than to the tribu-
nal of their own cossciences. Such times of mou:
hle may come upon os as thev have come upo

ither pations, and it issthe interest as well as du-
ty of everv goad man to st up as far as possible
gverv avenu® (0 cruelty, injustice and persccution,
or we know not upun whom the evil is to full.—=

|

malignant pussions ; how often " ~uld we see
the mask of pattiotism assumcd as  : prelode to
saarifice | bow often should -we sce vur best eiti-
zens sinkisg under the weight of unprincipled
persecution ! Who is.theére in the least acquafnted
with the excesses into which numerous bodiésare
ape to run,. that'would be: willing to sée the dan-

corperation, It is remarkable that in the 1

verdict of a'jn

and admited By both partics, or where the courtjof
a

of his il

o

ft‘:_-té__,l ll'llyw.';\wfe. w"a!ﬁrg; Jitis bevond
each of the Ammbly, and eanpot be taken froms
g:p owner by agy act they can pass for the parsd
Wy e R : , 3
Neither can they take. away the property of &
1.
Bul of Rights, the word liberig)
once in thé pluvitand again in the

P S —

scctahol he
twice octia,

liierites,.

singul,-n:-'&agﬁ'emmmam to by disserzed of hish

or deprived of his Liberty bui by the
oy Ve W% of the latid. A disscisitk
uf libertics asa legal and technical meaning, well
known to fawycrs 1o be wlitogetber distince from il
the deprivation Of;)'crﬁa'na! freedom or the power”
fpiqg whither weplease § it regards propertyd
od 18 posscasor, While the ather phrase deprived
 libgmtyy regurds bis freedom from unjust come
finementy disseisin of liberties; must in'the opi-d

nion of (he convention, mean something ¢ifferen
{from u'e.j)rﬂ-‘(:!faﬁ Qf f:‘hcrhj' slhenn'ac_ it would 5
not have been used in the same clause ; itds a0
considering, was that a man should not be depriv-[term whigh pecubiarly signifies those privilegel
ed' of his freehold, &el but by the {nlgment of stand possessidns which evrporations have b
cowrt of Justice vegularly cobstitited and authoris- [vad
ed tordecide what the law 15, and to pronounce it{eorporate them.
m cases coming before them i which eourt shallfand.Sullivan gage #16, commentary upon the wopd
ascertdin lacts by the verdict of a jury where prd-]!ibeﬂics used 1n the 29th article of the Magia §
Charta, from wheace it has been translated into
other means as the law has appointed.  How dil-lou¢ Bill of Rights, says it signifies the privile<
“ ges which some of the subjccts, whether single

"
a

¢ vi;t o
In cofscqueénce of the instruments w{ichvin A
It 1s defined in 2 Bl Com. 37 &

 persons-or bodies cofporate, have abeve others!
% by the lawful grant of the King, as the chattelss
* of felons or outlaws and the linds and privifegest
“ of corporations.” It means therefore in ou
Constitation the passessions.and privileges of g
yorations, and in conjunction with the other words
of that ariicle, amount to this; that she possions o
a corporation, like those of an; intliv'hll.k i
notbe taken away but by the verdict of & jury o
the judgment of a court BF justicds™ 3. then the'
Trustees of the Uni'\-'crsit_\' be cun_ﬂw

findivid o
fight of individuals, orof a comman¢a atiofly ¢!
thg:: property which: they had acquired could ::; 1
be affected by any act of the Legisliidre ; ne
lcould it be taken from them, butby the Judg:
ment of some proper court; havingsufficient jus
risdiction, and procecding according to the knaw
and established law of the land. :
And if so, I would ask, is the University dilt
ringuished toits disadvantage from| other corpe Ve
tions ! or is there any circumsiantewhi ) ey
its property less saceed than that of an indig
or common corporation? It is certainly ag 5
irlea, that where the Assembly are directed %!
*he ptople in their constitution, to do auy specialll
aet, and they do it accordingly, the Assemblyl
are to be cousidered in relation to thatace, as the
attornies of the people, appointed to do it, & cons’
setquenty, that the act itsell is to be considered as
the dct of the prople: In like maoner as a deed {8
exrcited by my attortiey in my name, is myacg '
and deed and Rgt Aéss Thus it a.Judge or Auors
ney General is to be appointed, the Legislaturefy
as the attories or agents of the people elect him 38
hut when he is elected, he is the officer of the peost
ple not of the Assembly, and cannot be turned
out of affice by them.  How is the case of thelg
University diflerent in principle from the case’y
here put : Tjie 40th section of the Constitutiony
directs thut * A school or schools shall be estas’
* blished by the Legiclature for the cenvenicng |
“ instructipn of yeuth, with such salaries to the®
“ niasters to be paid by the public 2s may enable’
*“them to.ipstruct at Jow prices, and all usefu |
‘“Aearing shall be promoted and encouraged in
“ one or more Universities.” Now, when the Le« |
gislatyre have, pursuant to this direction, erected
and established an Ugiverty, have they any more "
power over it, than (hey bave over the judges

T lriag

gerous power I amedntending against, vesteded
wn the Legislature,  May I néver see it yiclded
to them ; for then will my country be covered|
with the mantle of mournmg, and the spirit of
corifiscatipi “Ttke that which appeased to Brutus
willfellow on the footsteps of hér patridts ! Thank
GO(], n6 man in Worth-Carolina can be dejprived
of his life or. property but by the regular judg-

Ishould'bé a Legishture. "When the Legishature,

i5 it not as much the work of the people as if they”
bad established it themselves by the Constitution, +
without the agency or intervention of the Assem=')
bly ? sizely it stands ‘apon the same basis as the |
Legislaure itself does. It is as much the will of i
the peopley that there should be an University, -
and that it should continue, 'as it is that there §

ment of a lawlul codrt who cannot oppress because
ey caunotorigivath any law of themselves, but|
act upon those made by othersy It is somctimes|
argued that the Constitution did not mean to hia.|
der the Legislature, but all other persans und bo- !

rights specified in this 10 article, but that nnji-
mited’ pawers may be safely intrusted  with, the
Legislatore, - Answees The Coovention clearly
thought otherwise ; - for the 2415 u;_ction of the
Bill of Rights prohibits the passing of agy ex post
leﬂd why 2 doubtles. from an ¥pprehdn-

dies of mcn fram medling with' the jadividualilirecied fo establish schools,” and one or more 5

endowed it; they did 028 the organs of the peos™
ple,-and they cannot avoid  the gift, before they
nave recsived an authority ftom the people, as.l
express for its dissolution, as vhey m el
establishmeot,  Tumay be saig, the Assemblyare

Universitics 3 but not to endow: them, “and that
therefore alivy 2love and not the peeple; have,
iven-the estheated"and confiscated lands to the

s:ﬁgcrs_ity. [ answer, Wheaeveraprincipal thin
is directed to be done, a!t'tb‘umn—ymeans o
doing iLare given ta the agent. An University




