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PROTEST
Of Senalors, against the Resolutions ta
expel the Senator from Onslow.

“The undersigned, membhers of the Sen-
" ate, availing themselves of their Constitu-
tional privilege, as secured by the 45ih
section of the Constitution of the Siate,
to dissent from, and protest against qny
act or resolve of the Senate, which they\
may think injurious to the public, or ta|
any individual, and to have their reasons
Jor such dissent entered upon theJournals
of the Senale, |
Do here now present to the Senate,
their most solemn dissent and protest a-
gainst certain acts and resolves of the Sen
ate, in the case of Mr. ExNErT, Senator
from Ouslow, with their reasons therefor,
that the sime may be entered on the Jour;
nals of the Nenate.
. The commilttee appointed to investigate
his case, reported the following Resolu;
tions: %o

~ Resolved, That the certificate of the Sen:
ator from On~low, and by him" introduced
to the Senate as geauine, the first day of
the session, is a forgery. '
Resolved further, That inasmuch as no
evidence has been offered before the Com:
mittee to implicate any other person in the
transaction, that the Senator himself has
either been guilty of the forgery, or procu;
red it to be done, or was at least aware
that it was not genuine; and therefore,
practised a fraud upom the Senate and
ought to be expelled.
, Besolved, That for the reasons afore:
said, the Senator from Onslow be, and is
hereby expelled from the Senate,. and his
seat therein vacated.

The first resolution passed the Senate
unanimously, the ‘two last by the casting
vote of its Speaker, (Mr. Gaither.)

The undersigned protest against the pas:
sage of the two last redolutions, because,
the rule of evidence which that majority of
the committee in their report applied to
his case, was laid down in too broad, harsh
and unqualified a sense; — because, the evi
dence was not correctly reported — because,
that report was accompanied by an-argu:
ment against Mr. EnNETT, based upon un:
founded assumption, and tended to preju:
dice his trial —because, that report, and
the principle contained in the second reso:
lution threw upon him the burthen of es:
tablishing his own innocence, because his
counsel was denied that liberty of speech
which is indispensable to fair and impartial

trial; and because, Mr. ENNE rT’s own ac!
- count of the way he *vas put in possession
of the alleged spurious certificate, and
which was part of the evidence reported
by the Committee, being uncontradicted
and fully supported by the whole evidence
put in on his trial,and corroborated by un:
questioned proof, of his having the most
unblemished character, formed a weight of
testimony, which repelled every suspicion
of his guilty connection with the spurious
certificate. ;

The undersigned will now proceed to
state the reasons and facts which form the
grounds of their belief:

The proor shorily stated, was that Mr,
Exserr left home under the most confi
dent belief and expectation, of receiving
his certificate of election in time to (ake
his seat on Monday, the 15th of November,
the day of the meeting-of - the Legislature
—that he had assurances 10 thiseffect fro
the Sheriffand two other persons—that
Was advised before he left home, and afier
reaching Raleigh, by several members of
the Legislature, that his certificate was not
indispensable to his taking his seat, bul
that his colleagues or others, would be
heard._ to proye his election as had been the
P_Pactlce_in other cases —that he had men:

’;'OHEd IL publicly, on the day he arrived
©.Vere, (Saturday,) that he had come withou

'8 certificate —that on Monday mornin
al:;'dlnforrneq his room-mate, Mr. Jaekson,
i also Mr. Melvin, and stated publicly
om" Company ofgentlemen at Mr. Holden’s
o f;’l, that he had reeeived his certificate
the ste vight before. (Sunday might)—thal
of lhe"*::ment he Lhen,,‘m;deto Mr. _Melv.igj
cOrres ay and manoer he had received it

ponded substantially with his  two

N\

the latter was not so full:

see the certificate.

———

Tuesday morning after, and the other to
the Senate on the 29th of November,

subBtance, that « s/rang
room on Sunday night,
said he had a letter for hi
himself known
him to walk in—the stranger
wag in a hurry,
the letter, and immediately retired in the
dark —that Mr. E at first supposed it to
be a letter from some office-secker, but on

'|opéning it discovered it contained the cer-

tificate he expected of his election. The
certificate resembled the handwriting of
Sheriff Averett, only slightly, but enough

[to make a person acquainted with i1, sup

pose it might have been wriltten on his
knee; that on Munday after Mr. E. pre-
senled the certificate and took his seat in
theiSenate, Mr. S¢nator Hellen obtained
possession of the certificate from the Clerk,
Mr, Stone. without any order or authori-
'y from the Sena’e —1o00k it out, kept it
for some time, showed it to several per-
sons, marked their initials on the certificate,
among them Mr. Gaither (afterwards cho-
sen Speaker) and Mr. Senator Boyden—
that it did not appear that this snovement
on the part of Mr, Hellen und others, in

timating theirsuspicion,was made known
to Mr. Ennett at the time —that as soon
as Mr. E. heard of the suspicion of its
genuineness, which was eithey on Monday
night or Tuesday morning, he repaired to
Mr! Stone, the Clerk of the Senate, on
Tuesday before 10 o’clock, and asked to
Mr. Stone handed it to
him, and afier examining it, he statad to
Mr. S. that he was not sufficiently acquain-
ted with Mi. Everett’s handwriting to say,
that the body of it did resemble Mr. A.’s
handwriting. but paris of the signature no!
so much—and then gave Mr. Stone the
account as above set forth of the manner
he had gotten possession of it—that this
statement of Mr. Stone was made after he
had taken his seat, but before the Scnate
had: organ‘zed on Tuesday morning the 2d
day of the scssion—that on the 29th of
November he had received the certificate
of his election in a letter from Sheriff Av

erett, enclosed to him in a letter from Mr

Marble, and on that day presented the cer-
tificate and the two letters to the Seuate,
made his statement how the possession of
the alleged spurious certificate had been
put upon him, and that he now believed,
from comparing the two, he had been im-

‘posed upon, and asked the Senate to raise

a committee of investigation on the matter.
The Hon. Wm, H. Washington, of the
House of Commons, proved that Mr. E.’s
general character was that of an ignorant,
inoffensive, hurmless mun, withoutl u ble-
mish reslting on it. Mr.Tho. D. Meares,
of Wilmington, that ke stands as fuir as
any man in Onslow. .Mr. Jeremiah Nix-
on, of the House of Commons, that he has
known his character intimately for ten
vears, that his general characier was that
of an honest good man, withou! a blem-
ish, simple and confiding, a domestic
man in his habits, a sober, moral, indus-
{rious furmer, a kind father and an obli-
ging benevolent neighbor. No one dis-
uted this testimony.

“T'he proof was also, that the committee of
investigation had incorrectly reported Mr.
Sanders’ testimony before the committee.
They reported that Mr S. said before
them that he thought it was on Monduy
morning Mr. Ennett told him that he had
not received his certificate, whereas, Mr.
Sanders when brougnt to the bar of the
Senate swoie, that he told the committee
several times, that he was u#ncerfuin whe-
ther it was Sunday or Monday, and that
since his examination before the commit-
tee, upon reflection, he was still uncer-
tain, and Mr. Senator Louis D. Wilson,
also stated on the trial, that Mr. Sanders
had, when examined before the commit.
tee and after his testimony was written
down, stated twice or thrice that he was
unceriain whether it was Sunday or Mon-
day. ; :

The whole proof then established these
facts: —1st, that Mr. Ennett’s three sever-
al statements of the manner he got posses-
sion of the spurious certificate, was not

good, hounest, simple, confiding man, that
might easily have been imposed bpon in a
city where he wasa stranger and did not
know the habitsof intercourse. 2d, That
he had no motive to palm a forged certifi-
cate upon the Senate, as he knew he could
obtain his seat by ather proof of his elee-
tion... 8d; ‘L hat as soon as he heard '!E-
mored that ils gepuinéness was suspectied,
on Tuesday morning before the Senate
was organized, he ealled on the Senate’s
officer, Mr. Stoné—made a full and open
statement of the matter, which if he was a
guilty man, it is improbable he would have
done, as the officer by reporting it to the
Senate placed itin the power of that body
to rescind the order admitting him to his
seat, and thus have defeated his whole pur-
pose. 4th; Thatas scon as he received
the genuine certificate from ‘the Sheriff,

?laleu.enl.s, one made to Mr. Stone on|

as 1o the true character of the first certifi-

-

unnatural or improbable — that he was that

whereby he was enabled to form a belief
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cate, he lost no time in stating that belipf

. altho’ to the Senate and asking for a Committee
Which were in! o ‘-Investigation. -'

er called at his| ®The Commitiee of Investigation reste:
about 8 o’clock, | their belief of Mr. Ennett’s guilt upon three

m, did not make principal points; lst, the general maxim of
to Mr. Ennett—he asked | law that he who is it; >

the possession of a

_replied he forged instrument, and gives no satisfacto-
and handed him [Mr. E.] ry account of the manner he got the pos

session, nor the person who did it, and uses
it for his ‘own benefit, must be presu-
med to have forged it himself. 2d, That
the manoer that Mr. Ennett got possession
of the certificate, was so suspicious in it-
self, that every other man would have sus-
pected it under like circumstances.! 3d.

That Mr. Ennett’s statement ought to be}

discredited because he did not inform his
room mate, Jackson, he had received. it.

We shall examine these points in!their
order. i |

1st. As to the maxim of law. —We sy
that its application to Mr. E ’s case was
(9o harsh and unqualified, and that even
as harshly as they applied it, it only raised
a technical presumptlion of guilt, which
under the exercise of a small degree of the
ordinary benignity of the law, was com
pletely repelled by the fact, of all abgeuce
of motive on his part to forge a certificate;
by his consistent and reasonabhle account
of the way it came into his possession; and
by the proof of his unblemished, simple,
confiding character, which latier fact, /s
good character, the committee do not al
lude to in their report, and thercfore we
must presume did not enquire into i', not-
withstanding in their report, they express
such « greal anxiel/y to find out and re-
port to the Senate all the evidence! thay
might establish Mr. Ennetl’s innocence

The rule of evidence which the Com
mittee ought to have applicd to his case, is
this, ¢‘that where the possession is of sueh
*a kind, as manifeststhat the stolen goods
¢t(or forged certificate) have come to the
¢possessor by Ahis own act or wilh his
“undoubled concurrence,”’ it affords pre-
sumption of guilt. (See Judge Gaston’s
opinion in the late case of the State ws.
Smith, 2d Iredell’s Rep.) In Mr. Eonett’s
case the evidence did not manifest that the
spurious certificate came 1o his possession
by his own act, nor by his own concur-
rence, nor, 'hat no other person could
have had a motive (o pul the possession
upon himm. His statement being that of
an honest man, and made part of the evi-
dence in the case, showed, that a LET-
TER was put into his possession, by an
unknown hand, and that until he opened
it, he did not know what it contained; and
that before he opened it, the unknown
bearer of that letter was gone. He had
no suspicion of any thing being wrong,
because le/ters are often times handed by
unknown hands—because office-seekers a-
bout Raleigh are in the habit of sending
letters to members in every form andavay,
and he expected at first that it was aletter
from an office-seeker, and alter he opened
it, and found it contained a certificate of
his eleclion, it was what he also expecied
to arrive every hour, although he did not
know certainly in what way, by hand or
by mail; and he had enquired that night]
at the post office, and had not obtained it,
before this letter was handed to him. His.
statement then showed, that he did not ac- |
quire the possession of the certificate, by
his own agency, but that it was put upon
him under cover of a LETTER—noO! by his
nwn concurrence, for he did not know
what the letter contained, until opened —
nor, that no other person had a motive to
do it, lor office-seekers had a motive to do
so, as he had been a day in Raleigh, and
had made known he was without his certi-
ficate.

The rule of evidence which the Com-
mittee applied, they rested on the authori-|
ty of the State ws. Britt, 3d Vol. Deve-
reux Reports of the Supreme Court, page
122. That case was this: Britt, the de-'
fendant, was found in the possession of a
forged order in bhis own favor, had presen-
ted and obtained on it money or goods,.
and upon being charged with the forgery,
said, “he had intended (o take up the or-
der before it was discovered.” |In this

‘ease, the rule of the committee was ap-|§

plied hy the Court, because, the defendant
did not altempt to acgount for the way he
acquired the possession, by any aceompa-
nying statement of his own, ‘or otheérwise;
nor did he impute any olker agency or
concurrence than his owan in obtaining it; |
on the contrary, he stated, that Ae inlended.
to have taken up the order before the for-|
gery was discovered, which manifested,
that he had come to the possession by Ais|

own act and concurrence.
" The next authority cited in argument by &

the majority Committee, was the State
Morgan, reported in 2d Vol. Dey

o g

page 348. “That case showed 1ha¢"

other persoff had a motive to impose it up-
on him, but all the evidence man:fested,
that he alone forged the order. But even
in thal case, the Court in applying the
Committee’s rule of evidence, said, ¢ The
~force of the presumplion, depends rpon
“the ability of the uccused toshow WITH
wFACILITY, the real truth; and his
vrefusal to do so, if Lhere be olher cir
seumslances fromwhich it may be judyg
“ed that certainly or PROBABLY his
“spossession was nol acqu red by his owun
wtaking, then the whele presumplion
“fails >’ The case of the State ws. Brit
was decided in June, 1831, the latter case
in June, 1837.. )
In a very late case decided by the Su |
preme Court, June, 1842, State vs Scipio
Smith, 2d Vol. Iredell’s Rep page 402.
Judge Gaston as organ of the Court, lays
‘down the rule of evidence truly applicable
to Mr. Ennett’s case. The evidence in
‘that case was, that one Chambers had had
‘his tobacco stolen on Friday night. that he
followed the tract ol a cart from near his
tobocco house, 1o a hquse of the dofendant,
Scipio Smith, on the next morning. Satur-
day —that said house was on Smith’s land
and within 80 or 100 yards of his dwel-

[ling house, and that on that day (Satur-

day) his tobacco was found in Smith’s
‘house—that Smith claimed the tobaceo so
found in his house, as his own, in the pre-
‘senece of Chambers, and stated in wiat
field it was grown and that he, Smith, had
ordered it to be put in the house. It was
also proved. that Scipio Smith’s two sons
lived with him dt the time, who were joint-
ly indicted and tried with their father. —
The Judge who tried the cause below, ap
plied to Scipio Smith, the father’s case
1he rule of law which the Committee have
applied to Mr. Fuaneit's case. All the de
fendants were conviered: they appealed to
the Supreme Cour!, and the: Supreme
(‘ourt set aside the verdict against Seipto
Smith, the father. Judge Gusion, who
has been truly called ¢“a good man and a
great Judge,’” delivered the opinion of the
whole Court. He says as follows: ¢when
“we examine the cas<es, in which such a
*‘presumption has been sanctioned, or con-
¢ssider the grounds or reasop and experi-
¢:ence on which the presumption is clear-
«:ly warranted, we shall find that it applies
“ONLY, when this possession isof a kind,
v‘which manifests that the stolen goods
‘““have come o the posssessor by his own
wget, at all events, by HIS UNDOUBT-
«ED CONCURRENCE.” He then men-
tivns a leading case, stated by that great
and good Judge, Lord Hale, where a horse
was stolen from A, and that same day B
was found upon him —1B was tried, convic-
ted, and hung for stealing the horse, on the

the horse, and not able to account for it,
he must be presumed to be the thiel. Yer,
shortly after this, C was apprehended and
tried for robbery and convicied; and when

ecuted, conflessed that he had stolen the
horse for which B was hung, and being
closely pursued, requested B. a stranger to
him, to walk his horse for him while he
turned aside on a neces-ary occasion, and
escaped. Here B was hung, because be-
ing found in possession, he count not ac-
count how he came to the possession —
The Jury. forgetting that the possession of
'a horse might be put upon a man, and he
nevertheless be unable to aceount for it, as
the Senate may havein M r. Ennett’s case,
forgotten, thata man may been put in pos-
'session of ale/fer contsining a forged cer-
tificate or counterfeit notes, and the posses-
sor be unable to prove who gave him tha/
letter—much more easy and cummon it is
to palm a letter upon a man, than to palm

|a horse upon him, and yet both have and

may happen. Another case is mentioned
by Judge Gaston, where the sheep of A
stray from his flock to the flock of B, and
B drives them up with his own flock #nd
shears them. . B was held not guilty, be-
cause he might not have suspected they
were not his sheep, and it was better that
99 guilsE=persons should escape than that
one innocent person should suffer.

The coincidence of many ecircumstances
pointing 10 one thing, forms so natural a
round of belief aecording to human expe-
rienge, that it is upon that very ground,
that the rule of evidence has been so well
established in law, tAat handwriting may
be proved by a person who has received u
letter from a stranger (o him, in the due
course of business, from whom he'expects
ed to receive a leller o :

business, altho’ ‘
his writing, »50 sirong were the eoinci-
g in=Mr. Ennett’s case, that hé was

" ,i&rw and aceording 10 eommon

.- erience, warranted in believing the cer-
ficale to have come from. the Sheriff, Mr.

stmnge' indeed if he had suspected it had

ground that being found 1n possession of

_:. ,L_i I'!;ﬁ-._A 6&.3;& '

their report is, that the manner of his re-
ceiving the certificate, was so strange asnd
unnatural, that it oughi to have excited his
suspicion. Had the Committes examined
with due care all the foregoing roinciden-
ces, (six in number) which -could-only
consist with innocence—had thev compar-
ed them with Mr. Eanett’s eonfiding sim- -
plicity of character—with the consistency
of his three several stalements—with the
absence of all motive on his part o #ﬁn :
trate such a erym~; with his open disclosure
t0 the Senate’s Cl rk on Tuesday mor-
ning soon: after a fraud was suspectedgel
all the ecirenmstances whiech attendes '
way he got into possession of the
and with his} unblemished innocen
and echaracter, they would indeed
shown thal e nxious w/sh they professed,fc
search out in the evidence,the circumsian:
cer ol his innocence, insiead of frstiag 2
ming a< they have done, that his 4 ceonn
of the maller wus susp/ciows, and lror
suspicion, in their vwn minds, de
the most unfavorable inferences @
him, and arguing the csse in their.
altogether on one side. SEL
The next ground the commitlee take a8
‘hat his whole statement ought ‘ﬁ"ﬁ;{ﬂ‘
crediled, because he did not mention 1ok
room-mate, Jackson, on Sunday night
when be returned home from preaching
9 o’clock. 1that he had ‘received his certific
cate. Had Mr. Ennetl tsken exifaordine- A
ry pains to make knowan the receipt of his
cerlificale, would it not have exeited suspis
ciop? Asit was he did inform Mr. -
son, his room mate, although's straggeér
him until that day, and Mr.  Sanders,this
colleague,of it the next morning. snd when
the question was asked in a public compas
ny at Mr. llolden’~ office on that ;sam
morning, ¢*who was the memuer that haths
left home witkout hiscertificate,”’ he being
prescent rephed, ¢¢he supposed that he wa
the person meant, but that he had régeived
it on the night before.”” Here, they i
Committee so anxigus to establish Me. el
net’s innocence, assumed the fact #Aal e
to menlion the recepiton of the certi
cate to his rrom mule wus suspi 'f
and when the fact appeared on the trial
that he had not only mentioned it $0 his
room-mate but to his colleague and ¢
others, it availed him nothiag with his g8
cusers. - 1
The undersigned further protest in
that as the committee in their report, & #
Senate by the mode of his trial, had throy
upon Mr. Ennett the burthen of proying
own innocence. contrary 10 |»|'POi max n
law and usages in such cases, his cougsel
ought not to have been refused, as
were, the right and privilege of lyin
to such objections as might have been m
in argument to that proof, and more &
cially as the Commiitee's report e
with all its errors. had been printed, cipg:
'lated, apd must have prejudiced Mp"
'netl’s cause. Aud the undersigned’ al
\protest in this. that the Speaker ought i
0 have interrupted Mr. Enneit’s coun
as he did, by repeaiedly calling him ¢ O
der, for we think it was the counsel’s dut
'to say what he did, when thus called oQr
der, with the view of securing an unprejiss
diced trial 16 his clivnt. ;e AR
The facts being these, the counsel ¢
tioned the Fenale against any unfavors
impressionsor prejudice that o epol
the Commiltee might have made jnth
bosoms, as that report comlained, v
errors of law and faet, and had. Deen
some time printed & circulated from wi
he was fearful his elient’s case magp |
been prejudged, disclsiming at t *:‘
time any intention to impute improper |
tives to the Committee or to the Senals.
The counsel wss hereciled to’ > §
the Speaker for chsrgi ’:* 'L"'}f
haviug PREJUDGED lhe| 86, He ,,
ly reiterated his disclaimer of intendis
any thing personal and was permitied
proceerl. - " ?\7-
‘L he coun<el then remerkéd, upoh s
embarrsssment which surrounded his™
ent’s defence agaiust sueh & ¢ ot
time; that all men in all ages;were sl
to the infirmity ‘of entertgining prejudies
however honfs): might be”ihql,'
itvemiom; that the most honest and conli
ding men were sometimes the most‘in:
ble to its influence, that he inpe
more infirmity to.the ! e than o
experience, than the laws, than the
nd the decalogue imputed to all ma
ind to himself, (the counsel.) *
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an infamous erime’ e
offcnce al being VeNpueN 3
cautioned to examine 'their. hearls,
guard against any preJudp_,q anaih

4 himself presented aforged note jwot. It came in a lellfer—which he ex ssession there. He spoke -
{:n?;:t ?;::li" "::Bgﬂzm for " gount in }_"“3‘ pected—at that time—and purporting (.o. mu.sde allowed in this mlpoe?i: e "g’f by i
own favor, and had receivell the maney — | be frcm Lhe person he expected Lo send il | Justice, where, not only' was it r de the A
no statement of the defé® mputed | —resembled that person’s maxpwaITING | duly of counsel, but-alse of the Judge, o'
guilt in others, nor circumstance appeared |und he was nol well enough acquainied|warn the jury against the dangenol shtes
No raise a suspition thet any other person|with that person’s handwriting o delect [taining any prejudices, or participating it
had been concerned; o the possession than a,plauhbte'zmp‘oitl:m; i gy any pub'l'ie uehmpent on tho clendant’s ~
the defendant, nogflid it appear that anykl' The next ground the Comirhittee take 10! case —that he lelt it to be his duty as couns )
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