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Talks About Iaw«-;ln 9.

BY JUDGE R. W. WINSTON,

Ce————

THE LAW OF BELY-DEFENCE.

Ia our whenever s person admits
that he has another with a dendl{y
weapon, the law supplies malice; and, if

,noth.lnicheapou is guilty of mur-
der. Facts lnp mll]ption or justification
of his conduct must appear in evidence,
otherwise

he pays the capital penalty.
As is well known, in all criminal cases,
the State must satisfy the jury, ond

all reasonable doabt, of the guilt of the
acoused. . But this rule has no applica-
tion when one admits that he has slain
another. For when he makes this admis-
sion there is an end to all reasonable doubt,

of excuse,

Every killing is & homicide. Buat, of
course, there are several grades of homicide.
* When no particle of blame attaches to one
in killing another, the law says that heis
justified in the act. The familiar illustra-
sion of this is when the sheriff does execu-
tion upon one by hanging him,

Then we have the general classification
called excusable homicide. This may arise
in several ways. If a n be doing a
lawful aet and acoiden kill another, this
is excusable homivide throngh misadven-
ture. Or if one is set upon by another, and
being ** pressed to the wall,” slay his assail-
ant to save his own life or his person from
gﬂt bodily harm, this is called excusable

micide in self-defence. dlt lis utfl this itl'.-iat
we propose, in part, to write in this article,
Before ’5?1:; go, however, we will explain
that there is another and deeper grade of
homicide called felonious homicide. If the
felonious killiog be with malice, and this
malice may be express or implied, we have
the erime at which haman nature shudders,
called muarder, Bat if the felonious slaying
be without malice, we have manslaughter.

Let us consider, therefore, what are the
excuses that the law adjudges sufficient to
reduce the grade of the killing from murder
10 excusable homicide or to manslanghter.

In the first Jet it be borne in mind
that words, however grievous, will not jos-
tify a blow, or excuse, or indeed even miti-

& killing. That is to say, if one use
¢ most opprobrious epithet to your very
face and, in conseqnence of the same, you
strike him, you are guiity of a battery; or,
it you kill him, you are guilty of murder.
 Troe, in the former case the y who used
~ the words would be indictable for an affray,
. bat you would not be excusable. General ﬂy
ing, the party who provokes the diffi-
culty is the more guilty of the two, and is
80 treated by the courts. What will excuse
a blow?! and what will excnge a killing?
ow quite a variety of facts and circum-
stances will mitigate a killing from murder
to manslaughter, but what will absolutely
excuse the fact?
It one strike and slay another to save his
m great bodil

§

‘and there was no malice, and
‘was not prepared
~ported iu'th‘u!miol.)m

sary to shoot ic order to hold the prisoner,
this is excusable homicide, perhaps. Cer-
tain it is, if the offender is resisting arrest.
So it is apprehended that if a private citizen
arrest one who has committed a capital fel-
ons. and the offender endeavors to esca
and it becomes to shoot and Eﬁl
in odo;l:o hg}sn the prisoner, this would be
excusa years ago A man shot and
killed another vgo was ngloklng in his front
yaid in the night time. . The party was not
committing any offence. Our courts held
that to kill & man to prevent a bare civil
trespass was murder.
Our statute provides that every person
sreunt at any breach of the peace shall en-
e4vor to suppress the same, and if peces-
mz may arrest the offenders,
case occurred in the county of Wayne
in 1870 which is interesting. &moy Bry:
ant had a hog stolen. He suspected a fel-
low named 0 ;ll. A% imself and
went toOoﬁe ‘house. il; being-ae-
cused by Bryant of the theft, ran away.
Bryant ordered him four times to stop, and
then shot and hit him. For this Bryant was
tried and convicted. *‘Had he killed when
he shot it would have been manslaughter at
the Jeast,” say the court. It will be ob:
served that this stealing did not occur in the

| presence of Bryant; nor did he say that } ﬁ

came to arrest Cogdell; nor was it shows

that the shooting was necessary to prevent |

his escape; nor did he have a warrant.

In this case the court clearly intimate
that one is not to be excused who slays
another not arrested, but fleeing from arrest
l{iqu;a minor felony, such as (i} and the

e‘ 1-":'

But it would seem that i the offence com-
mitted be capital, and a person present
makes known his intention to arrest, and
the felon flee he may be killed if it be nec-
essary to kill to prevent his escape.

Therefore, in these latter days of bur-
E:ry, we may take courage, for if the burg-

is fleeing from our house in the dark and
we command him to halt and be under ar-
rest, and he fail to do so, but continues his
flight, and we shoot and kill him, and the
shot be necessary to prevent his escape, this
would be excusable on our part.

* * 'We have seen that words will not
excuse & blow or mitigate a killing. Bat a
blow will often reduce the grade of homicide
from murder to manslanghter.

For example, if two men meet and fight
willingly, and in the heat of passion one
slay the other, this is but manslaughter.
The law has regard for the weaknoess of
mankind,

Sometimes one man will have a grudge
against another, malice the law calls it, and
he will provoke that otber to strike, and
after the first blow is stricken, the party as-
saulted will draw his weapon and take hu-
man life. If thg jury find such facts as
these it wonld make a case of murder. We
donot have malice if the crime be man-
slaughter, * Malice prepense” und the
‘furor brevis” do not go together. *‘Mal-
ive excludes passion; passion presupposes
the absence of malice.” This doctrine was
laid down in Madison Johnson’s case, in the
first volume of Iredell’s Law. And while it
has not been changed to this day, still our
court, in a case i the 80 N. C. R. against
one Barnwell, say that if there be malice,
and & reconciliation take place, and then a
killing, on a first provocationy the law will
refer the motive to the latest provocation,
and not to the old grudge.

Generally speaking, therefore, we may
say that & killing upon provocation is not
murder but manslaughter.

But in a cr7e against one Curry, in the
first of Jomes, we find three exceptions to
this rule as follows :

1. When there is provocation, no matter
how strong, if the killing is done in an un-
usnal maunner, evincing thereby deliberate
wickedness of heart, it is murder.

2. Where there is but slight provocation,
if the killing i8 done with an excess of vio-
lence out of all proportion to the provoca-
tion, it is murder,

8, Where the right to chastise is abused,
if the measure of chastisewnent, or the
weapons used, be likely to kill, it is murder,

A drunken fellow caught hold of.the
bridle rein of a man's horse and wouldn’t
let the rider proceed on his journey. His
ourney was delayed about ten minutes.

he men were somewhat related, and had
just been drinking u)m;her. anally the
man on the horse dismounted, knocked
the offender down with a jug, filled with
molasses, and, after felling him to the

und, crushed in his skull with the stone
f:;.nddlng. “D—n you, lie there.” This
was held only m ugi:t.or; and was not
second exception above be-
cause the provocation was not very slight,
the weapon

to kill Thileanlnra-

'of murder or of nothing. T'he law bas no

intent, the person asssulted may mot stand
his gronnd and kill his adversary, if there
be any way of escape ‘to im.----&s
even if one enter into a fight willingly an
inthownqmud the fight be be put to the
wall, and it become necessary in order to
save his own life or his person from great
harm that he kill his adversary, thisf
cusable homicide, &

8 ex-
b B ol i
pa 8 g rson is as:
Saited fn saoh & Way s to in tl::ainhlma
reasonable belief that he is in actual danger
of losing his life, he will be justified in 5:-
fending himself, even if the danger prove to
bia sﬂnun‘ti only _asd not r?l. For e;:rgi
ple, if one draw and present a or pis
at another, and that other mngnjl:bly fear-
ing his life to be in danger, shoot and kill
first, this will be' excunsable; although the

dead man's weapon should be found after-
wards to be not ;

In North Carolina, st the present time,
Et)a huﬁa thr?e.vudmml in(acam cl,f homicide;
guilty, (gene )i (3) guilty of man:
slaughter; (3) not guﬁty. y
ap Judges now, often, are compelled to
ghirge the jury that the prisoner is guilty

de between the two. In other words,
effes arise in which there is no element of
manslaughter. It is, hence, guilty or not
guilty. : :

Juries are human, and are loth to-take
human life; hence the guilty sometimes es-
cape entirely; whereas, if there were an in-
termediate grade of crime of less gravity
than maurder, it would rarely occur that
there would be a m of justice.

New York State and Texas and Tennes-
see, and many others, haye changed the law
of homicide very materfally and with satis-
factory results,

There they have murder in the first de-
gree and murder in the second degree.

All murders which are perqetmed by
means of poisoning or lying <in wait, or
which are committed in the perpetration or
attempt to perpetrate sny arson, rape, rob-
bery, mayhem or burglary, and all other
kinds of wilful, deliberate and premeditated
killings, are murder of the first degree.

Murder in the second degree includes all
other kinds of killing not embraced ifi the
definition of murder in the first degree. So
that when the unlawful killing of & human
being is the result of malice, suddenly pro-
duced at the time theé Tatal blow is struck,
and the killing is without premeditation or
deliberation, it is murder in the second de-

Our law givers now, about conveniog,
will find it iuteresting to see if the change
is desirable and necessary.

The Eymn-Boo-ks I Like Best,

I ¢an’t sing & hymn. I have never writtén
one. Ido not claim to be a judge of the
E.od points of one, Nordo I claim excel-

pce in bymn reading—an accomplishment
never attained by many preachers,

Yet, I love to read hymns that eéxpress
the varied experiences of the Lord's people
and their outgoings after God, holiness and
heaven.

I have a few old hymn books, one com-
mendable feature of which is the absence of
the ﬁgomnsio that mars so many of our mod-
ern books.

The first book I'll speak of is the ‘‘Olney
Hymns, by Rev. John Newton, Rector of
St. Mary, Woolnoth, London,” The preface
bears date Feb." 15, 1779. My copy is an
American reprint of a somewhat later date.
Although only the name of Newton appears
on the title page, the book is the product of
the joint labors of John Newton and William
Cowper. The former says, in the preface,
thas the work ‘‘was intended as a monument
to perpetuate the remembrance of an inti-
mate and endeared frieat:idnhip. With this

leasing view, I entered upon my part,
I:thich would bhave been smaller than it
is, and the book would have appeared
much sooner and in a very different form,
if the wise, though mysterious, providence
of God had not seen fit to cross my
We had not Ipmceeded far upon our pro-
posed plan before my dear friend (Cowper)
was &ovenud by a long and afflicting indis-
position from affording me any far as-
gistance.” :

All the hymns in the book were composed
by Newton and Cowper,—the former having
written nearly three bundred, while the las-
ter wrote aboutsixty of them in consequence
of his “indisposition.”

Perhaps ‘some account of = the
would enhance the reader’s interest in their | owing having teken me
hyma-book. | sel.” S
William Cowper was born at Berkham- | His
stead, in Hertfordshire, England, in the year mm:
o

1781. At a very early he evinced that
morbid tendefgj to dm&. melanchol)
and delxdr whic
mental
t‘l;esm autieh ¢
estmiunster, he en

Y
in later y led to | an
mgomet:t and wltm:’_dm b
duties of public life, Educated at |

T ebieds aaid he rom 1he |
i, pit o e

8 of lpers- |- Wit

S S g s

i s G gt el o et |

1765. : on in the.
During his lucid intervals he wrots w
l.muterfnlhh hqudm.tbovwhmtm
na m‘th.-]n. !
o0 of Gres Brittlne T - M 1N

-

I bave m‘mﬁhnﬁomnﬁ “me suff

at one time, while la under mﬁ ]

pression and the feeling he
shut out from the mercy of God, he proc

nboﬂleof‘g?mﬂth'lﬂﬂdﬂ k -
having reached his room, be discoyered that

A 5
4w
r

the bottle bad been broken and the | does an alms.

spilled. The, discovery
and

ginning :

His wonders to perform,” &.
~ Many of his hymns are-
popular hymn-books of the

am sorry
as he wrote them. For i

-

beantiful hymn whose first stanza begins— e

“ There is a fountain filled with blood,” &e., =
Cowper wrote— ,
* The dying thief rejoiced to see
- That fountain in his day ; -
And there have I, as vile as he,

Washed all my gins gway "— 5 K
expressing an sccomplished fact, a blessed | 7'

personsl experience attained.

The hyma, a8 now printed in most of the
books, expresses a hope that may be fal-
filled or an experience that may be attained.
Besides, I fail to find the sixth and uvm

stanzas i any book that I can lay my

u . ¢ ¢
h:?:addhiun to the many hmu'h wrote,
composed many pathetic descriptive
me, evineing t I‘u‘x‘qu.ilih delicacy of his
eelings and the ness of his heart. His
“Task,” which placed him in the front rank

ohgs!i‘ﬁfnm‘m m

The inquietude and darkness of the p
latter years were terminated by a gen

tranquil dissolution in the year 1800, at the

age of about sixty niné years.

I cannot forbear transcribing & few lines
from that excellent “Cowper's Grave,”
by Elizibeth Barrett Browning—

of the accident he | slowly
ianmM as a token of the Divine favor, | time

n grateful acknowledgment of the | butto
same, he sat down and wrote the hymn be- | k

& .;l
ntmyofthemiu_nﬂ?tu_:
that

**God moves in & mysterions way, ) 4_‘ ' B

It isa place where pocts crowned may. foel the suffice.

where
Yet let the and humbleness as low as silence

|
Earth surely now may give her calm to whom
sbegnwlyhermgnghq

Itisi

hand
O men! this man in brotherhood your: weary
Groaned inl wh‘Iﬁ' he t . and
dlodwhl]o ye were niultl?é I'm 4

John Newton was born in England Jul
24, 1725. His pious mother mels taught
him the Scriptures and commended him to
God in her prayers. Says he, in his autobi-
ography, ** though in process of time I sinned
away all the advautages of these early im-
pressions, yet they were for a great w a
restraint upon me; they returned again and |
again, and it was nrz before I could
wholly shake them off; and when the Lord
at Jength opened my eyes, I found a
benefit from the recollection of them.
ther, :? dear mother, besides the pains she .
took with me, often commended me with
many prayers and tears to God ; and I donbt
not but I reap the fruits of these prayers to

this hour.” 1

His mother died July 11th, 1732, or before
he had completed his seventh gu His
father, a sea going man, af married
again, and young Newton went to sea, and

in the African:

glave trade. R £

He became sceptical, wicked and disgu
ingly profane, shgoking even his w}m
low-seamen by his horrid y. He
tells us himself: ‘1 know not that I have
ever since met so daring & blasphemer : not
content with common oaths and imprecs-
tions, I daily invented new ones: so ¢
reproved by the captain

tended herever I went ; and that all the | oé
m%mﬁ‘hh_ voyage were |
Xis ,  into the, ves- | 8

ey

sints may weep amid | of

E3%
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