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the 1972 General Election

CONSTITUTIONAL PROPOSITIONS
AND VOTING PROCEDURES

by H. Rutherford Turnbull, III

The 1972 general election to be held Tuesday, November 7, hardly needs to be called to
the voters’ attention. On the federal level, it brings the presidential election. On the state level,
it involves balloting for United States senator and representatives, Governor, members of the
Council of State, ai.d members of the General Assembly. On the local level, it will settle for
two years the important but frequently overlooked issue of membership on county boards of
commissioners. On the state level it also offers voters no less than five propositions for amend-
ing the North Carolina Constitution.

. PROPOSED CONSTITUTIONAL AMENDMENTS

The five proposed constitutional amendments (not
necessarily in the order in which thev will appear on the
ballot) are:

1. Constitutional amendment (Art. VI) to allow
18-year-olds to vote but restrict elective officeholding
to persons 21 years old or older.

2. Constitutional amendment (Art. IV) to require
the General Assembly to prescribe maximum age limits
for service as justices and judges.

3. Constitutional amendment (Art. IV) to empower
the General Assembly to prescribe procedures for the
censure and removal of justices and judges.

4. Constitutional amendment (Art. VII) to limit the
authority of the General Assembly with regard to the
incorporation of cities and towns within close proximity
of existing municipalities.

5. Constitutional amendment (Art. XIV) to add a
statement of policy regarding the conservation and pro-
tection of natural resources.

minimum voting age in all elections to 18 and made
ineffective the portion of the North Carolina Constitu-
tion that fixes the voting age at 21.

The State Constitution provides, in general, that any
qualified voter is entitled to hold any elective office. The
offices of Governor, Lieutenant Governor, and state
senator are exceptions to this principle. To be Governor
or Lieutenant Governor, one must be 30 years old; to
be a state senator, 25. Thus, except as noted, ratifi-
cation of the Twenty-Sixth Amendment opened to regis-
tered voters between the ages of 18 and 21 the right to
hold office in North Carolina.

On the opening day of the 1971 legislative session,
a bill [Ch. 201 (H 2), as amended by Ch. 1141
(H 1495)] was introduced that proposed a referendum
to decide whether the North Carolina Constitution
should be amended to lower the voting age to 18 but
restrict elective officeholding to persons 21 years old
or older. Since the eligibility of 18-year-olds to vote
was determined by the Twenty-Sixth Amendment, the
live issue of the 1972 referendum will be whether to
take the right to hold office from registered voters
between the ages of 18 and 21.

The language in which this ballot states the issue
was adopted before the Twenty-Sixth Amendment was
ratified. It is therefore somewhat confusing:

[[] FOR Siate constitutional amendment reducing the
voting age to 18 years and providing that only
persons 21 years of age or older shall be eligible
for elective office.

[[] AGAINST State constitutional amendment reduc-
ing the voting age to 18 years and providing that
only persons 21 years of age or older shall be
eligible for elective office.

Adoption of the “For” proposition would deny
18-year-old voters their present eligibility to hold most
state and all local offices. Adoption of the “Against”
proposition would mean that an 18-year-old would con-
tinue to be eligible to hold most state and all local

OFFICEHOLDING AND 18-YEAR-OLDS

On November 3, 1970, the Constitution of North
Carolina was amended to become effective July 1, 1971.
One amendment made technical or stylistic changes in
the language of Article VI dealing with elections. As
amended, it provided that voters must be 21 years of
age (Art. VI, § 1) and that, generally, every qualified
voter shall be eligible for election by the people to office
(Art. VI, § 6). The effect of these provisions is to
require voters and officeholders to be 21 years old, sub-
ject to the exceptions explained below. However, a
recent amendment to the Constitution of the United
States has affected these provisions.

On July 5, 1971, the United States Administrator of
General Services certified that the Twenty-Sixth Amend-
ment to the United States Constitution had been ratified
by the legislatures of at least three-fourths of the states
and had become effective. This amendment lowered the
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offices. Therefore, if a voter wants to restrict office-
holding to those at least 21 years old, he should mark
the ballot “For.” But if he wants to keep the age of
officeholding at 18, he should mark the ballot “Against.”

[The next iwo sections—on the proposed amend-
ments prescribing maximum age limit for service as a
justice or judge, and establishing censure and removal
procedures for judges and justices—were written by
C. E. Hinsdale of the Institute of Government. He
served as staff to the Courts Commission, where the
proposed amendments originated.]

MANDATORY RETIREMENT OF JUDGES
Ch. 451 (S 63), as amended by Ch. 707 (S 805)

North Carolina has no mandatory retirement age for
justices of the State Supreme Court, judges of the Court
of Appeals, or district court judges. The law in regard
to superior court judges provides that, depending on the
dates of their birth and last election to office, some
judges must retire at age 70 while others may serve
beyond their seventy-seventh birthday. A proposed
amendment to the State Constitution. that will appear on
the November ballot would require the General Assem-
bly to ‘prescribe maximum age limits for service as a
justice or judge.

Subject to the amendment’s adoption, the General
Assembly has provided, effective January 1, 1973, man-
datory retirement ages of 72 for all appellate judges
and 70 for all superior and district court judges. The
handful of judges over these age limits who might be
in office on January 1, 1973, would be allowed to com-
plete their terms. No judge now in office would be
forced to retire until he had qualified for retirement
compensation.

About two-thirds of the states have age ceilings on
service as a full-time judge. Most of these states require
that a judge retire from full-time service not later than
age 70. A few others reach the same result by curtailing
retirement benefits for judges who do not voluntarily
retire at age 70. These laws merely recognize for the
judiciary what has long been accepted in the business
world and in public employment generally. Mandatory
retirement at age 65—sometimes earlier—is the pre-
vailing rule in industry, and the North Carolina
Teachers’ and State Employees’ Retirement Act re-
quires retirement at the end of the year in which an
employee reaches age 65, except only for those few
whom the employer, on a year-to-year basis, specifically
requests be retained.

The principle of compulsory retirement at a pre-
determined age has demonstrated its desirability, and
it should be extended to the judicial branch of state
government. The proposed age limits of 70 and 72
make it reasonably certain that the state will not be
deprived of a judge’s peak years of productivity, but
also guarantee that no person will occupy the important
office of judge indefinitely beyond those years.

The work of an appellate judge is physically less
demanding than that of a trial judge, which justifies
an additional two years of service by an appellate judge
before mandatory retirement.

Under present law, judges who remain physically and
mentally able may be recalled from time to time for
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short periods of service as emergency judges. This
desirable practice is used occasionally by the appellate
courts and more frequently on the superior court level.
It gives the state the advantage, on a part-time basis,
of the talents of those over-age judges who can still
serve usefully. This practice would continue unchanged
under the proposed amendent.

REMOVAL OF JUDGES FROM OFFICE
[Ch. 560 (H 86), as amended by Ch, 707 (S 805)]

In North Carolina, Supreme Court justices, Court of
Appeals judges, and superior court judges may be re-
moved from office by impeachment by the General
Assembly, or if the cause be mental or physical inca-
pacity, by joint resolution of two-thirds of all the
members of each house of the General Assembly.
District court judges may be removed for misconduct
or mental or physical incapacity, after a due process
hearing, by a superior court judge. Short of removal,
there is no formal means for disciplining any judge, and
the only way to remove a Supreme Court justice, Court
of Appeals judge, or superior court judge for misconduct
is through impeachment.

Legislative procedures to remove a judge are not
effective. Impeachment is cumbersome, expensive, in-
appropriate for all but the most severe misconduct
and is frequently tainted with political partisanship.
It has been attempted only a few times in this state—
never successfully. The joint resolution procedure has
apparently never been used.

While North Carolina has enjoyed a singularly
scandal-free judiciary, the potential need for an effec-
tive means of disciplining judges or for removing or
retiring them for misconduct or disability has increased
enormously in recent years. The number of full-time,
state-paid judges has increased fourfold since 1955,
and news of major scandals involving judges in other
states — Florida, Illinois, Louisiana, Massachusetts,
Missouri, Michigan, New York, Oklahoma, and
Pennsylvania, to name a few—appears all too fre-
quently in the press.

An amendment to the North Carolina Constitution
has been proposed that would. require the General
Assembly to prescribe a procedure, in addition to the
ineffective impeachment and joint resolution procedures
now on the books, for removing a judge for mental or
physical disability of a permanent nature and for censur-
ing or removing a judge for misconduct in office, will-
ful failure to perform his duties, habitual intemperance,
conviction of a crime involving moral turpitude, or
conduct prejudicial to the administration of justice that
brings the judicial office into disrepuie.

Modern, effective machinery to censure,-remove, or °

retire the unfit or disabled judge has been established

in over thirty states in recent years. Most of thesé states

have done so by means of a body generally called a
judicial qualifications (standards) commission. This
group of judges, lawyers, and laymen investigates com-
plaints against a judge. If the complaints are well
founded, they recommend censure, removal, or retire-
ment of the judge to the Supreme Court, which takes
final action.

The North Carolina General Assembly has estab-
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