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Opinion afﬁ’ae Circuit Gourt [

‘The r)hje' 3{ the motion now to
he decided 1512 ob'ain copies ot cer-
tain nrders nnd-.sb)od to have been
issued to the land and naval officers |
of the U. S. for the appre hension of
she accused ;3 and an original lett: T
from Gen. Wilkinson to the Preoi- 5
dentin relation to the accused, wiiiy |
the answer of the President to that
fet ery which pa')e:rs are supposed fo
b2 material to the defence.  As the
legal mode of effecting this object,

a2 motion is made for a subpena du-
ces tecum to be directed (o the Pre-
sident ofthc U. States.

gaposition to this motion a pre- |
arypoint hias been made by the
counsePfor the prosccution. It lms
been insistcd by them that, until the
grand jury shall hove found a true
',..., the party accuscd isnot entitled
to the subpena, or to the aid of the
court to cbtain his testimeny.

It will not be said, that this opinion
's now for ile first time advanced in
the U. States ; but certainly,it now is
for tae first time advanced in Vir-
o“nia. So far back as any knowledge |
nt our ]unspmdcncc is pu:sebscd, the !
uniform practice of this countly has |
been to permit any 1 wdividual who |
was charged with any crime, topire-
pare for his defence, and to obtuin
the process of the court, for the pur-|

pose of enabling him soto do. T'his
pructl e 13 as conye nm".t, and is as |
consanant to justice as it is to hu-
m:m"*;,. It prevents in agreatmen
sure, those m.la\s which are never |
desirable, which frequently o~caston
the loss of testimony, and which are
mv::n oppressive, that would be the
vitable consequence of withhe!d. |
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g from 2 prisoner the process of |
ihe court, until the indiciment a-

accuscd or indicted.

The constitution & laws of the U.
States will now be considered forthe
purpose ofascertaining how they bear
upon the question.

Tie 8'h amendment to the consti-
| tution gives to the accused in all cri-
minal prosccntions, a right to a spee-
dy 'md public tr ial,and to compulsm v
process for ob:aining witnesses in liis
favor. The right given by this ar-
ticle must be déemed sacted by the
courts, and .the article should be so
consirued as to be something more
than a dead letter. \What €an more
eTectually elude the right to a spee-
ey trial than the declaration that the
'u:chsed .shall be disabled from pre-
naring for«it, until an indictment
shall be found against him? It is

?Jn;) much more in the {rue spi-

f thie provision which secures to |

the accused a speedy trial, that he
should have the benefit of the provi-
sion. which entitles him to a com-

pulsory process as soon as he is bro't!

into court.

‘This ahscrvation derives adiition-
.l force frerm a consideration of the
manner in which this subject has
seen contemplated by Congress. It
is obvious by the intention of the
naiional iepislature that in all ca-
pital cases, the accused shall be
~nt|t1e(1 to process bufore indictment
found. lhc words of the law are,
+ and every such person ov per-
sons accused or indicted for the
crimes aforesaid (that is of trea.
son or any cther capital offence)
sha!l be allowed and admitted in his
aid office to make any procfthat ke
ar they can praduce, by lawiul wit-
nesses. and shall have the like pro-
cess of thr court where he or 'they
shall be tried. togompel his or their
witnesses to appéar a2t his or their
trial, as is usually granied to cempel
witnesses 10 appear ca the prosecu-
tion arainst them.”

T his provisionis made for persons
From the im-

perfeciion of human language, it fre-

gainst him was feand by a grand |
jury. The right of an accused per-
son to _the process of the court, to
compel the atteadance of witnesses
szems to follow necessarily from the
right to examine thoSe witnesses, and |
wherever the rizht exists, it wou'd |
be rcaconable that it should be ac-
companicd with the means ef ren-
Jering; it effectual.  Itis not doubted,
thut a person who appears before 2
court, under a co"n"z'mw, must
expect that a L:H will be preferred
against him, or that a gu=stion con-
3 the continuance of a. recog-
vall ke Lic.‘,:;": bafore the

In the first event, he hasthe |
|

his f'lU'.y to
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‘the words

In the sec:mdd eventy 1@ wil
aenied that Lie possesse

eramnine wi %3N
of continuing his e~
ithe it
ne that he shouald be ¢
vocess or the cnurt,

tnesys

nThizZaNce.
LL2O0M i'.'t:S-::!l.‘-.
“1t ? a4 o the

to P cine

' r--%q.. \ i d g4 51 -"

ble
P the
attendance of his witnesces,
T'he genius and characler o
laws and usages, are fricfidly,
condemnation at all events, i,
fair gnd impardal toial; and 11‘.0\'l
consequently allow to the accused
tye rieit ol preparing the means to |
scedive such a tiale The objection |
that the attorney may refluse to pro- |
ceed at s time, and that no Jday is
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axed for the trial, if he should pro- |
cred, presents no real difficualty, It
would bea very insnrizient excuse to
1) :.,.'5 o ,\-. 1\"‘-'; l" i‘\i‘t:ll [_{) l)[‘c‘_)kl'[(‘
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certain the allorney woi_ﬂd proceed
acainst him. Had the indictment |
Leen found at the last term, it would |
have been in some measure uncer- |
tain whether there would be a triai .
at this, and still more uncertain on
vaat day that trial wonld take place;
vt subpeenas woald have ssued re-
virnabie to the fivst day of the term,
and i, ufier itsernmencement, other
snbpeenas bail been required, they
would have issued retminuble as the |
court nueht dircets In fact all pro*'
55 TO W nu_ 1 the law has affixed no |
,_uan retarn o Ay, 18 made returna-
= at the dik-ction cf the courf,
!;lc'wral prinziples then, and ge-
neval pracuce, -are in {uvor of the
rigitofevery uccused person so soon
as hiis caselds in court, to prepare for
ais delznze, and to receive the aid of
th pu‘DC\G‘: of the court to C'anpel
tendance of his witnesse
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c[uemh happenst that sentences which

suzht to be the most ex plicit, are of
douhbtful construcilon.and in this case
(44
may be «onstrucd to be sj'no'\immn
to"un e o pe rsoninthe same situa-
tion, ot to apply to diff:rent stages of
the prosecuticn. The word or muy
be taken in a conjunctive or a dis-
junciive c.ase. A reasen furan‘e -
standing them in the latter senseg, s
furnished by the section itself. It
,')mm"nfe 5 with declaring. that any
nursnn who slial! be accused and in-
dicted of treasoin, shali have a vopy
.l the mf"ictm:'u, and atleastthirec
1¥S L. Iu“ e hl‘; tr I:LI Ti;ia righl if;

”J'\.ﬂ-_._ﬂ_\ to be enjoyed after an 1.-
dictmen’y and Crerefore the word-
are ¢“accused azd indicteds” Soawiih
r=spect 1o the subject clause which

SN izes 2 parly to make bis de-
tence and divvets the court on isap

plication to assign him v:nunm_.-—
I'lie words relateto ..r, person " ac

cused and ind .Lt& Yut when the

section proceed'-s toaut .mriz': thecom- .

pulsary precess for witnesses, the

nmean! | - 1 - ‘l- » .1,
ohirascol :y is chanired. The words
are ¢ and every such person or per-
sons accused or indicted,” . there-
by adapting the expression io the si-

tuation of an accused person both
before and aflter indictment. Ttisto

he remarked too, that the person so
accused ¢r indicted is to have ¢ the
ike process to compel his or their
witnesses (o appear at his or their
as 15 usually granted to com-
pel witnesses to hp')cal on the prose-
cution ayainst them.” The fir con-
struction ofthis clause would séem to
be that with recpect to the means of
compelling the attendance of wit-
nesses to be furnished by the court,
the prosecution and defence are pla-
ced by the law on egual ground —
the right oithe prosecutor to tuke out
subpanas orgo avail himself of the
aid of ihe court, in any stage of the
proceedings pr:vious to the indict-
ment, 18 net controver-ed. - This act
of Congress, it is true, applies only
to capital cases ; but persons charg-

‘ted with off¢hces not capital have a

comstitational and a legal right to ex-
amineg their testimony, and this, ac:
ougiit to be considered as declara-
tory of the common Jaw in the cases
where this constitutional right exists.

Upon immemorialusage then, and
upon-what is deemed a sound cou-
struction of the eonstitution and law

-'t" " ' ¢ ._ i TRy Yy 2 i

of the land, the court is of epinion

accu cd or indicted”

vitnesses., Muche delay and much |

this construction, no mischief which |
18 perceivable
The process would only issue, when
according to the ordinary course of
proceeding the indictment would be
tried at the term to which the sub-
pena is made returnable, -so that it
becomes incumbent on the accused
to be ready for his trial at that term.

This point being dispused of, it re-
mains tnengquire whether a Subpaena
Duces Tecun can be directed to the
'President of the U. States,and whe-
ther it ought to be directed in this |
cise.

This question originally consisted
of two parts. It was at first doubred
whether a subpeena cculd issue ia
any case to the chicl magistrate of
the nation ; and if it could, whether
that sul bpeena could do more than di-
rect his personal attendance ; whe-
ther it could direct him to bring with
him a paper which was to constitute
the gist of his testimony.

VWhile the arpument wus opening,
the atterney for the U. States avow-
ed his opinion that a gencral subpe-
na might issuz to the President, but
not a subpena Duc.s Tecum. This

terminated the argument on that part
1,11.' the qatstzr‘n. 1 he court, howe-
| very has thought itneces sary tostate
iu....l)}, the foundation ¢f its epinion
that such a subpeaa mav issiac.

In the provisions of the constitu-
tion, and of the statute wihich gave
to the accused a right to the com-
pulsory process of the court there is
no exception whatever.  The
gation, therefors, of those provisina:
15 ceneral 3 and it would seem tha
no person couid claim an exsmplion
{(rom them, butone who would not b
a witness. If an exceptiontn the ge-
neral principle exists, it mustbe looke

ed forin the law of c¢vidence. The
exceptions furnishzd by the law of

evidence (with ene only reservation)
so far as they are personal, are o:
hose cily wlhose testimony couid
not be recetved.

vaticn alludad to,
King.
Jive testimony, 1t issaid to bz incomn-
patible wi h bi's dignity to appear un

der the prozess of the court.

st Letween the {icst margistrate of
the . States, in respect to the per-
sonal dignity conferred on them.by
the constitution of their respective !
natiuns, the court will only select

obl. -]

The single reser-:
is the case of the
Although he may perbaps:

Ol the |
niny peints ol d:fference which ex-|

can he produced by it. |
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‘that any person charged with a crime)
in the courts of the United Smtes,!
has a rizht before, as weil as after!
indictment, to the process of the|
court to compel the attendance of his |

inconvenience might be avoided bv'

and mention twe. It is a principie

not bhe named in debate.

By the constitution of the Unitec
States, the President aswell as every
othier ollicer of the government, may
be 1mpeached, and may be removed
cn conviction of h.gh crimes and
misdemeannrs.

By the con-titution of G. Eritain
the crown is I'ereditary, and the mo-
nafeh can never become a subject.

By that of thc U. States, the Pre-
sident is elected from the mass .l the
people, and on the expiration of the
timc for which he is elected, returas

the mass of the p"r)plc ‘agains

Hdw essentially this difference of
circumstances must vary the pzligy
ol the laws of the two countries, in
reference to the dignity of the exe-
! cutive chief, will be perceived by eve-
ry person. In this respect, the first
magistrate of the union may more
*)rol)er'lv be likened to the first
gistrate of a state—at any rate, un-
der the former confederation ; and
it 1s not known ever to have been
doubted, that the chief magistrate of
a state might be served with a sub-
pena ad testificancum.

1f in any court of the U. 8. it has
ever been decided, that a subpena
cannot issue to the President, that
decision is unknown to this conrt.

I1 upon any principle, the Presi-
dent coutd be construed to stand ex
empt from the general provisions ol
the constitution, it would be bezguse

iis doties as chief magistrate d--
mand his whole t for national
hjects.  Butit is apparent that this

-
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J demand is not varemiting, and ik n
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of the English constitution that the |
King can do no wrongr, that no blame |

=] =y !
cun be imputed to him, that he can-|

ma-|

| motion not to its inclination, but to

| foundazion with our own, this pro-!

i I‘u:sidtrmd
foundation®

“an ordinary subpum only in this, !

L in which the motion ha

should exist at the time when his at-
tendance on a court is required, it
would be shewn on the return of the
subpeena, and would rather constis
tute a reason for not obeying the
process of the ceurt. than a reason
against its being issued. In point
of fact it cannat be doubted, that the
people of England have the same in
terest in the service of th# executive
government, that is, of the zabinet
council, that the American people
have in the service of the execntive
«f the United States, and that their
duties are as arduaus & as unremit-
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ting.
<d that a subpcena might not be di-
recicd to them. '

It cannot be dented, that to issve
a subpena to a person filling the ex-
alted station of the chief magistrate, |
is a duty which would be dispensed |
with much move ’merfully than it |
wouild be performed : but if it be a!
Juy, the toutt can have no choice!
in the case. ‘

If thenyas is admitted by the coun-f

Ye! it has never been alledz- |

el on an alldavit, in which it has
i been denied, or in which it has been
| opposed. It bas been truly observed,
that the nppmss'e party canregulariy
take no more mtcgtstm the a%ard-
ine; asubpena duces lecum, than in
the ..umdmﬂ- an ordinary stlipenae
In cither case he may object 1o any
delay, the grant of which may be
implied in pranting the subpena, but
e can no more object regularly to
ilie legal means of obtaining test:-

mony, which exists in the mind,
than in the pdpers of the persen who
iy be sumrnoned,
nicnce can be sustained by the-oppo-
site_party, he can only oppose the
moticn in the character of an amicus
curie. to prevent the court from mae

c!cnnﬁ'%some officer by compeiling
an uffhecessary  attendance.

court would certainly be very vnwil.
fing to say, that upon f[air censtrucg
tion the constitutional and Jegalright
to obtain its process to compel the
attendance of witnesses, does not ex-

sel for the U. ‘*t.tu#,aauome“a may !itend to their bringing with lhen;

issue to the President, the acrused |’

is cntitled to it of course ; enrH
whatever -difference may exist with.
respect to the power to compei the
same obedience to the pi‘occss, as if
it had been directed to a private ci-
Lizen, there exists no difference with
respect to the power to obtains  The
uard furnished to this high officer
fo protact him from being hanasscd|
Ly vexaticus and unnecessary sub
penas, is to be looked for in the con-
auct off@ court after thuse subpenas
have issued, add not in any circum
stances which 1s to precede their be-
ing issued.

Il in being summoned to give his
personal attendance to testity, thelaw
does mnot discriminate betweeng
a private (:lti:'en.,_L at
there for the opinion,

chat this diffzrence is created py the

pends on a paper in his possession,
not on facts which have come to his
knowledee otherwise than by wri-!
ting ? “The court can perceive no!
fhundarion for such an opinion.
propriety of intreducing any paper |
1t a case as tesiimony, must <|L-1'
pend an the character of the paper, |
not en the charactv of the T)"lkrm
wiho holds it. A su! hpena Ul(CtI T —::
cun then muay 1sste td any person to!
whom afd oruinary subpena muv is- |
sug, directing him to br‘m::: any pa- j
per of which the party praying it has!!
a right to avail lnmiself, as testimo- ‘
ny, it indeed that be the necessavy |
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process forobtaining the view cf su
paper,

Wihern this subject was suddenly
introduced, the court felt some deubt
conceirning the propricty of direct-
ing asubpena to the chicl magistrate. |
and eome.doubt also concerning the jfa
prooriety of directing any poperin
his possession, not publir in jts na-
ture, Lo he exhibited in courts  "Lhe
lmp;essmn that the questions which !
might arise in consequence of such |
process, werc more proper for dis-!
cussion on the return of the process |
than on its issuing, was then strong |

on the mind of th c_;udo'es,‘)'lt the cir- '= ported by the same full and

cumspection with which they would b

such papers as may be mate.lal in
the defence. The literal 2 stinction
betwezen the cases, .is _lco much

( attenunted to be countenanced in the
| tribunzis of a just and humane na-

tion. I then the subpena he used
with or wit hout enquiry into the man.
n-vfits application, it would seer
to trench on the privileges which the
constitution extends to the accused 3
it would seem to reduce his means
of dcfince, within narrower limits
than is designed by the fundamental

lavv of cur COHI]U\’,I[’ an overstrained

H rigor shetld be vzed with respectlo

his right, to apply for papers deem-
ed by hinsell ta be material.  In the
one case the accused is made the ab-
solute judge of the testimony (o he

circumstance that his testnmony de- i/

summoned ; if in the othu, he 15
not to Judge dbsnlutuv for himself,
is judgment ought to be controuled
only so far as itis apparent that e

mcans lo exercise his privilepes, not

it merely in his own defence, but for

burposes w hich the court ought to
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discountenance, The court would
“pot lend 1ts aid to motions obviously
| designed 10 manifest disre pect to
the government, but the court lies
| no right to refuse its aid to moiions
qu papers to which the accused may
he entitled and which may be matc-

rial in his defence,

These cbservations-are made to
shew the na ;
which may be exercised.
parent that the papers are irvelativs
to ihe case, or that for state reasons

they cannot be introduced into the

This

If noinconve=-:

king an impreperorder, or from busrd®

tire of the discretion
Ifitisap-.

defence ; the sithpena duces frcugn

o -
'-.-,’

would b'- usel but if this is not
apparet if they may be important
in the :1 fence 5 if they mav be safy-
Iy read at the trial ; would it not e
a blot in the pa*‘% which 1ccords 111\,

Jud!flal proceedingrs of tH is countr:
(1f in a case of such serious 1mpo

as this, the accused should be de-
nied the use of themn ?

The counsel for the U.
very different views of this
cndd insigt that a maotion for
to obt a‘n tesiimony, should

S. take
subject,
Drocess
he HUP"'
explicit
. proof of the nature and application cf

take any step which would in 'n*yi | that test 1mr>.13, which would dclay
manner relate to that high persen- |
age, prevented the'r wt.lum_: readily || ' r m(, ordinary course of prﬂ(:{__(j(“l)n
to thosz impressions, and induced llox which would in any other manner
the request that those poin's, if not:!

admitted, might be urgned The:
result of that arcument is a confir- |
muticn of the impression originally
entertained. The courtean perceive

no legal objection to issuing a su! )-|

]
pena duces tecum, to any person'

whatever, provided the case be such'
as to Justify the process.

T"his is said to be 2 motion to the
discretion of the court. This is true.
But a motien to its discretion, is a'

its jud;rmcr\ , andils Jud”ment is to!
be juided by sound legal principlesd
Aauopcna dacestecum, varies fv

that a witness is summoned for the
purpose of bringing with him a pa-?
per in his custody. In some of our:
sister states, whose system of juris- :
prudence is erected on the sum":
|
cess we learn, issues of course. Inii
this s'ate it issues not only of course,
but with leave of the courts No
cage, however, existe, as is believed,

< L-’1.=‘
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public justice ; which wouldl arrest

'affect thie vights of thedpposite paity.
i In tavor ol this poqnnn, has buen
u'ged the opmion of one. whose loss
as a friend and as a judge, I sincerely
deplore ; _whose worth I fe¢l, and
wihose authority I shall at all tines
greatly respects  If bis opinien was
really 0*):)03::{1 ¢ mine. I should cei-
tainly revise, delibzrately revise,
|the judement : Bat I perceive no
such vn;-n:'{")...

In the trial 's of Smith and Ogden,
tue ceurt in which Judge Patterson
Presided, re 2| ired a special affidavit
port of a moiion made by the
edunsel for the accused for a conti-

I fiuance, and for am attachmert against

W‘l'ﬂ&!‘:ua who had been sum.noned
and had failed to attend.

'{ -~ Had this rcguisition of a special
12

n found-

affidavit bzen mude as well a tounda-
tion of an attachment, as for a cen-
tinuance, the
because the attach-
he counsel
for the presecutich mevely as a mzun
of punishing the contempt, and a
courtmigh curiainly requive stroncer

ol

\l.

cased would not have-
i been partallel
‘ment was considered by
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