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®urs are the pl;nsoffﬂr delightful peace,
Unwarp'd by party rage, te live like Brothers.

BDelrwered August 31, 1307.
© CONTINUED.

But suppose not a single witness
had proved Mitchell to have been
at Couches, or cn the march, orl
at Neville’s. Suppose he had
becn at the time hotoriously absent
ina different state. Can'it be be-
lieved by any person who observes
the caution with which Judge Pat-
terson regaired the coustituticnal
proof of two witnesses to the' same
overt act, that he would have said
Mitchell was tonstructively pre-
sent, and might on that straining
of a legal fiction, be tfound, _gmli.v
of treason? Had he delivered
such an opinion what .w'rould have
been the language of this country
respecting it?  Had he given th!:]
opinion it wou'd have E-(‘:qul‘rcd.atl
the correctness ot his life to strike
his name from that bleody list in
which the name of Jefiries 1s en-
rolled. v .

But to estimate the opinion in Mit-
chel’s case, let itg circumstances be

may be stated and a very dii’f‘crcml
case may be proved, 1 will acknow-
ledge that it is countgmpccd by the
) authorities adduced in its support.
| To counsel or advise a treasonable

assemblage, and to be .mlle gf ;I:la;
t assemblage, are gertain istinc
',ﬁ::sfrumiﬁm&?v? oughf’ no. td be
' charged as the same act. The great
' objection to this mode of pI‘OCcedl_ng
{is, that the preof essentially varies
from the charg in the characier and
' essence of the offtnce, zndin ttle
| testimony by which the acc_u(id is
i te defend himself. These dic® of
| Lotd Hale therefore, taken in ‘thes
| extent'in which they are uiiderstooc
‘by the counsel for the U, <. see.
}to be repugnant to the declaraty
J
|

we find every where, thgt an overt
act must be laid, and must 'Q,i_: praved.
| No case is cited by Hale in support
| of them, and I am strongly inclined
to the opinion that, had the public
received his corectéy, inecead of his
| original rnanusctiply thei'_wo. ¢ if
not expunged, have been _ﬁﬁ ined
in their application to cases’of a par-
ricular descrip'jon. Laid’down ge-
nerally, and .applied universally to

wansferred to Burr's cdse.  Suppos.
the body of men assembled in .Blann
nerhassett’s islend had previousy
et ut seme other place in the same
county, and that Burr had bign
provcﬁ 10 be with them by four wit-
nesses ; that the resoluticn to merch
to Blannerhassett’s island for a trea-
gonuble purpose had been there tak-
en ; that he had been seen on the
march with them ; that ene witness
had seen him on the island, thaE .
pother thought he had seen hin
theie 3 +hat he had been seen with
the party direcily after leaving the
islang 3 that this indictinen* had
charged the levving of warin Weo!
county gewerally ; the cuses wouid
then a.ve been preciscly parcllel, &
the decistons woauld have been the
gaIns«,

in conformity with prineijle and
with au 1 ritv then, the presorer @
g LA was Dether lecaliy tor ac-
Biannerhassteils

l.TureHL  al

thlﬁ“‘f

islaind 3 o the Court as stvenaiy -
clined to the ovinien that wohont

proving an sctual or legal pressece
by twe w . ti2sscs, the ovort et doud
in th's inGictment cannct he peoved.

But this oruniud 1y contioverted
on twa g Uit se

The first is, thut the idictmen:
Jdoes 1ot charge the prisoner to have
been presect.

The sccond, that although he was

absent, vet, if he caused the assem:

blage, he may ke indicted as briog

present, and cenvicted on cvidorce

thit he o aused the treasunable act
The first pf.'sit'li:n 13 0 be drcidec

Ly the indicument itse!fe - The convt|
understar.ds che a'legation ditferenily |
\ |

|

|

from “hit aroroey for the U States

The court und.orstands it ‘o be ci-
rectly charged. tha the prisoner did

pssctable with the multitud:: & ¢
soarch with th me Nothine w.
saore Ciea 'y test this constiuctig

. |
than varting  the cgase into a shejpo g

sehich I ey joswb'y t2ke.  Sap
!)")"L the 1aw 10 be, th:t the indict
ur jess |
piesenar - f the poraa

siient wetld be delecuive
Eff.‘;'.fgro_r\'. *hy
. | N Wb s &
fnewl*sg 1,

upsna 3

special verdtet facis should b
found. which amioth ed Lo alevyiin,
of war by the accuzed, aad his coun
8¢ bhuum i -‘?-s?. that ke coula o
ke cotiderrned bereanse the indict

tnent wes dof.c ive in nw charpin.

thoy he was himsclf one of th» as
semblug~ which coi stivuied the tiea
son, or because it alledged (he pro
Curement d:fct‘.ivc]y, would the a:

toiney acmit this constiuction of his [
{

1ndic ment to be correct ? T aut per
Susded that be would noty and tha
ke ought not to make such a concey
sion. I, after a verdicty the indket
inent ought to be consirued to aj

the ce bt treazen 1

1l cqgps of treasbn, tl;&p are repug-
| nant to the principles v which Hale
contends, for which all the elegnen-
tary writers contend, gnd fromwhich |
tourts have in no case, either di-

fectly rq;or'.c,d't_)ﬁe_fcri’ed 1o in the
books, ever depa L}.qmég:c__prin-
ciples arey thay theifigtment must
zive natice of the offence, that the
accused is only bdund to answer the
particular charge which the indict-
ment contsing, and that the oven
act laid is ®hat particular charge.
Under sygh circumstances, it iz oyly
doing justice to Hale to exum'!ne his
dizta, »nud f they will aumit of being
aadsrstocd na livitted sepse, not
epugnant o his own doctrines ndk
:I ‘0 the general principles of law, 10
f

PRSP

iunderstand thom in that sense.

W If many conspire te counterfei,
Or counsel atet 1°y o.d one of
Ltyem dath the fact upon “hat ceui-
s IR o1 congpiiacy, 1S treasoi.
|

faowll anee thew

) :"

.’
L may b all o ten
ecucraliy
this stante, for insuch case, in tieo
son, 2l are princrpais”
Thie s dard cown as apphcnl
Hosincly to the treason of con. tort- b
e e coiny and 13 1o 23
‘i Heie to oiher treasons Had he
| «ioned to apply the principie unive
'tlsall_v, he would huve statea it .
%l general propesition, he wonla hav
taid it down in troad g nn eibe
branches of the statiee, as well =«
in the chupter respecting th. cir
he would have laid it down whe.
treating on indiwtments gene rally
111 But he has done neither LEvery ses
() Uecent beamng inanv manner on th
' peint: whish s 1o be fonnd in Lo
i I Je. wwhile o1 the docirine of lev: -
ing war, er en tho gencral doctnir
fiadi rments, militares sgzinst th
| opinibd that he considered the pr-
| position a3 more ¢ ytensive than b
| has dechired 1t 1o be, No cou
cotilld br ju-tili-d In excending ti-
.|} dictum of a judge beyord its term
s cases inowoich e hias exDressy
treated; to which he has no: hiesef
appiicd ity and an which he as weli a
L thers has delivered opintons whicl
| thet dictain weuld over-tule,  Thi
s would b the i=ss justifiable if them
-y shoull be a clear legal distinctio:
.|| mcicared by the terns in which thi
udge has espr- ssed himself betwea
| the nariteular case to which alon
! he has applied the divtum. & othe:
'ezaes to which the court is require
.11 1o extend it.
Al Ypere s this clear distinction
f
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““ They may, suys Juidee liale, beine
dicted for counterfeiting generally -
¢ [j But if many conspire o levy war, ¢
"t some actaally fevy ity they may ng
-1 he mmdicted for levying war genera-
s ly. The books concur in dcclaliré

do not clearly convey the ideathat it

el }@

e — e .

|
{
1
|
|
i

.that they cannot be se mdicted. )
special overt act of levying war mus
be laid. "This disttuction berweet
commierfeiting the coing, and thg
class of treasons among which levy
g war is piaced, is taken in tk
statute of Edward 3:. -That sta ye
requires an overt act of levying W

ledge that the priscner was one of |
thd assemblre at Blannerhsssen’s ||
islund, it cught to be so consiryed !
mow. But this is unimporiant, for ||
if the indictiment alledges that the
prisonsr pracurcd the ‘anscm‘.\idgc.;'
that procurenient Ueccines part of
the cvert act, and must be proved,

other cases where a general indict-
ment would be insufficient, where an {!
ovett act must be laid, that this o-
vert act neced not be liid according
te the real fact. Hale then is to be
reconciled with himsedf, and with
general principles of lawy only by
permitting the limits which he has
himself giyggn to his own dictum, to
remain w he has placed them.
B IR page 288, Hale is speaking ge-
nerally of the x"ccei\’cma itor,
and_\ﬁ;‘ stating in what ver
partakes of an accessary. lstg* His
indictment must be special ofthe re-
ceipt, and not generally that he did
the thing: which may be othd¥wise
l-n','ﬁase ofcgc that is procurer;coun-
sclior or cOfisenter.” .
The words ¢¢ay be othervise,”’

is universally otherwise. In 3!l ca-
ses of a receiver the indictment muat
be special on the receipt, and not
general.-*T'he words it ¢ ey be o-
therwise in case of a procurer, #c."”
signify that it may be otherwise in
all treasons, or that it may be aher-
wise In some treasons. If it my be
.otherwise in some treasons, wilaout
: ’diﬁ'ﬂhi:ting the doctrines of Hule
himself, as veil as of ether #wrikers,
but cannot be otherwise in all uza-
sons witheut sygh contradictiongihe
fair constructioff is, that Hale ted
these werds in thieir restricted sense;
tlmat l:¢ used them in relerence to
treasons, in which & general indict-
ment would lie, not toireasons where
a general indictment would nat lie,
but an overt act of the treaton must
be charged. The two pussages of |
Hale thus construed, may perhaps
be law, and may leave him consis- |
tent with himself. It appears to the |
court to be the tair way of construing |
them.
Thesze ozservatinns relative to the
passages quoted from Hale, apply |
to that quoted from EFast, who ob-
Loisly copies from Hale, and relics |
apon his atthoerity. |
Uponi this point Keeling 26, anr.!.
1st H e 626, have also been relied |
npon., It ie stated in both, that if
« man be indicted 2s a principal and
wvesary, he canoot afierwzrds be ||
indicted as accessary before the fact.
\Whence it is nferied, not without
. 430n, that evidence of accesserial
swit may be received on such an in-
dictment.
s hich the uestion has been made
rd Gecided,  The ebjection has ne-
e boen tukenrt at a trial and over-
r:led, nor do the bouks say it would
pe over-ruled.  Were such a case
sroducea, its application would be ‘
yuestionables  Keelng says, an ac-
ressary belore the fact 18 gusdam
medo in sowme m fner gailty of the
L. The law maynot require that
(e mannelr ehould be statedy for in
«clony 1t dofs not require that an e
vert act shoud be L:idy The indict-
wuent therefore may br general, Bu!
«n overt act of levying war must. be
‘aid.  ‘Thewse cases then prove in
their utmost extent no more than
he cases previousiycited trem Hiole
-na Esst.,  This disiinction betaween
mdictments wh chixay state the fact
renerally, and those which must lay
wpeciaily, bear some analogy to a
gencral «nd a speciul action on the
case.. 1ln a general aczion, the de
Jlaration may lay the assumpsit ac-
cordirg to the legel effect of the
transaction ; but in a special action
on the casey the declaration must
state the material circumstances (ru-
ly, and they must be proved as sta-
ted. This distinction also derives
4 s.me aid froin a passage in Hale,
625, immediately pteceding thar
wiich has been cited at the bar.—
e says, ¢ If A beindicted as prin
.ipal, and B as accessury, &:fure or
‘fter, and both be acquitted, yet B
nay be indicted as principal, and
the forrher acquittal as accessary is
1o bar.'’

The crimes thep are nnt the same.
1.4 moay net indifferently be tried
aunder the same indictment. But
why is it that an acquittal ds princi
pai av be pleaded in bar to an in-

Yet no case 18 feund in ||

tien recurs, on what legal giound
does this distinction stand?! I can
imagine only this, An accessary be-
ing gquodam modo a principal. in in-
dictments where the law does not
require the manner to be stated,
which need not be speeial,-evidence
of aecessoriel guilt, 1f the punish-
ment be the same, may possibly be
received ; but every indictment as
an accessary must be special. The
very allegation that he is an acces-
sary must be a special allegation, &
must shew how he became an acces-
sar§; The charges of this special
indictment thercfore must be proved
aslaid, and no evidence which proves
the crime in a form substantially dif-
erent can be recelved, If his be
the legal reascon for the distinction,
it supports the exposition of these
dicta which has been given. If it be
not 'the l¢gal reason, I can conceive
no other..y

But suppose¢the law to be as is|
contended by thé counsel for the U.
S. Suppose an indictm{;p.t charging
1D indivi‘dua! with persopally assem-
bling among others and thus levying
wur, may be satisfied with the proof
that he caused the assemblage.—
W hat effect will this law have upon

g U |
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E 2 The 2d position is founded on 1 not require an overt act of counter- || pleaded in HRESO ‘an indictment as witfiess in a case Where the cons i'::

@PINION OF THE COURT | Hale 214, 288 and 1. East 127, feiting the coin te be laid. If in a||principal? TRt be answered that tution requires two, The moregcor
On the motion While ’[ declare that this doctrine {| particular case, where a general in- || the accessorial crime may be given |- rect infevence from thiscircumstance
:dencl contradicts every-idea I had ever en- +dictment is sufficient, it be stated ||in evidence on an indictment as prin | would seem to be. that the advising
e arrest the Eviden | tertained on the subjeet of in;lict- that the crime may be charged ge- || cipal, but that the principal ctime of th: fact is not within the constié
n | m=nts, since it admits that ene€ case nerally according to the legal eflect || may not be given in evidence on an || tutional definition of the crime. To
BUIL'S @:ﬂal- i of the act, it does hot bllow, that in ||indictment as accessary, the ques-

advise or procure a tressoh is in the
bature of conspiring or plotting treas
son, Which is not treason in itself.

Hale, and East, ar= 10 be understood
in the sense in which they are press-
ed by the counsel for the prosecud
tioh, and are applicable in the U. Sa
the fact that the accused procured
the assemblage on Plunnerhassett’s
isla.d must be preved, not circumi
stautially, but positively, by two wite
nesses, to charge him with that ase
semblage. . But theve are still othep
moxt important considerations which
muost be well weighed before this
doctrine can e applied to the U. S,

The 8th amendment o the con+
stitution has been pressed with ¢ reat
force, and it is Limpossible not 1o feel
I's applicetion to this pont. The
accused cannot Ye truly said te be
“ informed of the nature and cause
of the accusation,”” unless the indict
ment shall give him thatnotice which
fnay reasonably suggest to him the
point on whichthe accusation tarnsy
so that he may know the course to
be pursited in his defence.

It 1 also well worthy of consideraé
tion, tiat this docirine. so tar as i®
respects treason, is entirely supporte
ed by the uperation of the common

this case ?

The guilt of the accuéed, if theré
be any guilt, does not consist in the !
assemblage, for he was not a mem-
ber of it, The simple fuct of as-
semi:lage no more afficts one absent
man than another. llis guilt then
consists in procuritig the assemblage .
and upon this fact depends his cri-
minalirtye The proof relative to the
character of an assemblage must be
the same whither a man be precer-t

law, whicl: is said te convert the
1uaccessa:y before the fact into the
principat, dand to make 'he act of
the prirc:p<i his acrta 'I‘hcucc:ssa:‘?
before tht fact is not said 10 have
levied ware He s not said to be
vnilty wuder the statue: Bur the
common law  attachbes to him the
guilt f that fact which he h « add
vived or procuted, «nd as cohtended
makes it hisacts  Tliis is the operas
. tien of the €ommon law. no* the om

orabsent, In the generall to charge
any individual wnh the guilt of ar!
ssemblage, the fact of his presence |
n-ust be proved. It constitvres ac
essential pare of the overt act, It
then the procuvemni. nt be substitutea
in the place of pesence, does it nor
also constitut~ afi essential part of!
the overt ect? Must it total o be |
proved 2 Must it not be proved in
'he same mannres that presente must
be proved ! If in one case the pre-
sence of the individual makes the
vuilt ef the assemolage his guily, &
in the ojher cuse . the proctirement
bv ‘the individual makes the gui‘t of
‘he assemblage bis guilt, then pre
sence and procurem- nt are equally
component paits of the overt act, &
«qually reguire two witne sses,
Colla'eral points rhay. say the
boeks, be proved according to the
course of the common law : Bur is
this a cullateral point? Is the fuct
without which the accused does not
participate in the guilt of the assem-
blagey if it was guilty, a collateral

peration of the statute, It an
~oyeration then which' can only be
pettamed Wnere the cJommen law
exists ‘o prriorm it. It is the creaw
ure i ine cati - on 'aw, and the
T tur. I re-upposesios creator. Te
ce.dorRon tha this doetrine is ap<
dloaile (o the U, S0 woold seem 18
[i;.-pl}' th decision thai the U Statesy
as a nation, bave 4 common lywr
which creats and defines the bus
nishme it of trimes uccessorial in
heir neture; Iv woult imply the
lurther flecisioh that th.se access r=
ricl crimes are not. i the tase of
lreason, ¢iciuded by the definition
of tr-ason given in the constitytions
I will not prerend that 1 have not ine
ivirually an cpinion on these pointsy
but it is ohe which I should pive
only abgolutely requiring it, unlesa
I could confer respecting it with the
judges of the supreme« court.

I have said that this ductrine camne
not apply to the U, S with ut \m=
| plying thoge decisions respecting the

common law which T huve stated 3

1%

i

point . This cannot be. The pre-
sence of the parly, where presence
is necessary, heing a part of the o-
vert act, must be positively proved
by two witnesses.  No presumptive
«vidence ; no facts from which pre-
sence may be coi jectiredor inferced,
will satis{y the consututinn and the
iaw  If procurement tak: the place

overt act, then no presumptive evi-
dence, no facts from whiclh the pro-
curement may be conjectured or in-
ferred, can satisfy the constitution
and thelaws The mind is not te be
led to the conclusion that the indi-

jectures, orinferences, or of reason-

ing; the fact must be proved by two
witnesses. Neither where procure-

ment supplies the want of presence,
is the mund te be conductad to the
conclusion that the accused procured
the assembly, by a train of cunjuCe
tures, of inferences, or of reasoning ;
the fact itsell must be proved by
two witnesses, and .must have been
commitied within the district.

of presence, and becomes part of the '

( vidual was present by a train of con-

I{ it be said that the advising or

brcutse; shouald it be titge as is cone
{{ tended, that the constitutional d:fie
ition of treason comprchends him
| who afdvises or precures an assem-

blage that levies war, it would not
:i follow that such adviser or proctiref
i

i1 might be charged as havinp been
i present at the assemblage. If ine
~adviser or procurer is wi'hin the dea
finition ot levying war, and, indes
pendent of the agency of the com=
|'mon law, docs uctually levy wam
theh the adviserient or procurement
is an overt act of levying war. If %
be the overt act on which he is to
be convicted, then it mustbe charged
.in the indictmenty for e can only
be tonvicted in proof of the ever?
acts which are charged.
_ To render thix distinction fere
 intelligible, let it be recollecied that
although it shouid be cotineded hat
since the statute of William & Mary
ke who advises of progyres a tr‘-a:
son, may in Lrpland be charged as
; h?vxung COITimitted that treason by
virtue of the comrion law operation,
which is said, 20 far as respects the

b,
%

If then the docitines of Keelingg -

indictment, to une the accessorial
to the principal cffénce, and permit
them 1o be churged +a8 one, yet it
can never be conteded that he whe
commits one overt act under the uta.
tute of Edward, ean be char, ed and
convicted on proof of unother overt

procuremient of trcason is a seqret
trausaction which can scarcely evep
be proved in the mancer required
by ihis opinion ; the answer which
will l"zﬁadlly suggest itself is, that
the difiiculty of praviag a fact will

Lieomefyt a$ accessary, while ah ac-

as wili b2 sheon hereafiers p t» ve laid i the wndiciment, & deus

guittal as accessary msy not be

E‘-‘- ;]_i{ﬂlilfy convicln ?v':.'_hsﬁt proof, 2ct, 1f then procurement be an ¢e
ertat’¥ 1t will pet juutily convic-  vert act of treason under the con -ie

\er itheot @ girzet and posidive . (utien; ne wad can ke senvicted for
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