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CONCLUDELED,
|

This opinion does not touch the
case of a person who advises T pro-
curcs an asscmblage, ;.md dues. 110~ .
thing further. The advising cc.rt;-un\}', l
and perhaps the procuring, 1s more,
in the natare ¢f a conspiracy tolevy |
war, than of the sctual lc'{yz_ng th
war. Accofding to the epmion, it
is not enough te he leagued in the
conspiracy, and that war be plf;*r".r:d,
but it is also necessary tc periorm a
part; that part is the act of levying
wore This part, it istrie, may be
minute, it may not be the actual ap-
pearance in arms; and it may be
remote {rom the scene of action, th.t
is from the place where the atmy is
assembled ; butit must s a parg,
and that patt musi he performed by |
a person whe is leagued in Iht'.C(JH--
spiracys  This part, bowever minste
or remote, constiteies the overt act,
on winch alone the person who per-
forms it can he Convicted:

T'he opinion does not declate that
the person who has perlormed t%_)is
remote andt minate part, may be n-
dicied tor a part which wasin truth
perfurmed by others, and convicted
on.thewr overt actse 1t amounts to
this and nething more, that when war
is actually levied, not only those
who bear arims, but thhse also whe
are leagued 10 the comspiracy, and
who perform the various distinct
parts which are necessary for ‘the
iJTOhL‘CU‘.IUD ol war, do n the sensc
ol the constitution levy war. Tt m
possibly be the opinien of ihie su-
preme court; that those who proctre
a teeasom and do mnothing further,
are puilly under the constitution s 1j
only sav that opinion has not yet
been given ; still less has it been in.
dicated that he who adsi.cs shull
be indicted as kaving periormed the
fact. _

It is tiien the ¢pinion of dhie court
that th:s indictment can be support-
ed ocly by testimuny which proves
the accused to have been actuully or
constructively present when the as-
sembluge took place on Blannerhas- |
scti's 1siand, er by the admission of |
the doctiine that he who pl'u(.lt'cs5
an act mav be indicted as h;:\'ing[
performed that act, _ o l

It is fucther the 6pinion of the
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1w
.'is]and—,, if that assemblag® was such

Ly

ho_asSemSled at Blannerhassett’s

as to constitute the crimey would be
p ncipals, & these who might really
have caused that assumblage, :ﬂlhf)'
'in trath the chiel traitors, would in
taw be accessaries, _

It is 2 settled principle in the law
that the acecessary cannot be guilty

' of a greater offcnce than his princi

“The maXim sy &cCesS0rius se-
naturam sui principalis ; the
ary toHows the nature of his
Tlence rosults the neces-

pals
‘guitur
access
principak

principal b fore the accessary can be
tried, For the degree of gutlt whic!
is incurred by counselling or com-
manding the commission of a crime,
depends updn the actual commis-
sion of that crime No man 1s &n
accessary to mua.der Unless the fact
has been committeds

The fact can only be established
In a prosecution aguinst the per-on
by whem a crime has been perpe
trated, The law supposes a man
more capsble of defending his -wn
conduct than ary other person, &nd
will net tolerate that the guilt ol A
thall be establishesl In a proseculio
against B. Consequently, if the guil
of B depends on the guilt ef A, A
must Le convicted before B can be
can be tiivd. Tt would exhibit
mronstraus deformity, indeed, it oo
system. i B might be executed for
b'c':ing‘; accessary to a murder <o
mitted by A, and A should ufte
wards, upon a full tifal, be azquittes
of the foct. Ior this cbvious rea
560, altho’ the punishmenrt of a prin-
cipal and accessary was originally
the same, and although 1in many in-
stunces 1t is still the same, the ac-
cessary could m no case be tried be-
fore the conviciion of Lis principal.
nor can ke yet be tried previous to
such conviction, unless e require
it, or unless a special provision t
"'that cffect be made by slatute.

If then this was a felouy, the pr

1 zoner at the bar could not be trie

un il the crime was established b
thelzonviction of the person by who
it was actually perpetrated.

Is .the «aw otherwise in this ca- -,
Lecause in treasen all arve principais:

reason and Ly authority,

Why is it that.in fel nies. how-
ever atiocious, the trial of the ac-
cessary can never precede the coni-

viction of the principal ! Not becausc

sity of estailishing the guill of the.

et this question he answered oy |

1

L

' IT from reason we pass to antho-
 rity, 'we find it laid down by Hale,
' Foster and Easty in the most expli-
cit terms, that the ceonviction of
some one who has eommitted. the'
' treason must precede the trial of
him who has advised or procured it. |
‘This pesition is also maiatained by |
Leach, in his notes on Hawkins, &
is not, so far s the court-has éisco-
Tered, avy where contradicred,

Th sc authorities huve been resd|
znd commented on at such iength, |
that it cannot be necessary for the
co irt to bring them again into view,
It is the less necessary because it is
1ot anderstood that the law is con-
iroveried Dy the counsel for the U,
States. _

itis, however, contended, that the
| prisoner has wayed his right to dex
mand the conviction of some one
person who was present at the fact,
by pleading to his indictment,

Had this indictment even charged
ti:e (risener accerding to the trath
o  the case, the ccurt would feel
| s e difficulty in Geciding that he

h~d by implication waved his righ
'tc demand 2 species of testimony
essential te his cenviction, The
Ic't nre 1s not prcparéd to say that the
‘act which is to opeiate against his
1 -hts, did not reguire that it should
- perfortaed with a full tnowledge
[ ¢t s opera on, It would seem con
{sant te the usual course of pro-
| covding it other regpects 1 criminal
l,-;--cs, that the prisoner should be
|in ormed thet he had a right t6 re-
'fuse to be tried untifFsome person

| Who committed the act should be

l
|

+
L
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the one is denominated the princiyal
and the other the accessary, for thut

law principle could never stand

court; tha! tnere 18 no testim ny
wa tever which tends to prove that|
the accuse
struetively present wi
blage did teke place.. Indeed the
eoniraty is most appavent. Wik
resuect to almiiting proof cf pro-
cuccirent 1 ectablishk a charge ot
actual presercy; the court is of opi-|
non that i ths be admissible in l",n-.:-!
land on an mdictm=rt for !cvyi-'.'gll
war; which s fac from bLeing ccl-
reded, 1t is 2:Dhaissible ¢nly by vir-
tue of the operation of the common
law upen the stzure, and therefore
is not admissible in this conntry ui e
Iess by v rtue of a shimilar operation
a pernt la trom being ectablished,
but on which; for the present, no
a:nmon s given.  JE however, this
peant be establisird, still the pr -
cirement mustbe proved inthe saime
mapaer and By the same kind of 1es-
timony whick would be recuired to
prove actuzl presence.

The second peint in this division
of the anbject, is the necessiy ol
adducing tne record of the Drevious
conviction of some one person who
cominitted tne fact alledged to be
treasonable.

Thrs point pres

Vit

i~

-
L *8

|

ey

!]i)‘lm:'».
s&8n of the accused

s the trea-
; y it any has Leen
comentted; (0 be accessorial in iic
Kature,  fte being of this descrip-
tx_o-‘r-, accordirg o the Brtish autho-
Tilicd, depefde on the presence or
absuice of the accused at the time
the fact was commiind.  Tlhe doc-
fnoe on this subjeci is viell nider-
Mood; has been most copionsly ex-
Flaned; and noed not be repeated.
That there is no evidence ol his ac-

taal or leyul presence, is u point al- |

reads discyssed und decided. 1t 1
Fuen apparent that, hut for the ex-
Seheonioihe general principle whiekh
@ REe W cascs of ireasup, fhose |

hecaute there was in fact a diffore

ence in the degree ¢ moral gult.
d was actnzily or con-{| for in the case of mutrder committed
f that assem-j by a hardy willain for a bribe, the!

person plotting the muvde-r and giv-
g the bribe, is, perhaps, ol the two
the blazker eriminal  and, were it o-
therwise, this would furnish no ar.
gument lor precedence in trialg
¥ hat then s the reason?
1t has been already givens

]
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lon the wuilt of the principal s
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tablished in a pigsecution ag
himself, |
Doss niot this reason apply in fa
orce to a case ol treason ?
The legal cuilt of the perseft wh .
planned the

hassett’s idland degends, not simpl

1.
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gonspirecy

that essemblage. I those wEko per-
setrated the fact bg not traitors, nc
who advised the fact cahnot be .
traitor. His guilt then, 10 conten-
platien of lawy depends ¢n theits, &
thetr guilt can only be establisacu
in a prosecution against themselves.
VWhetter the adviser of this asse n-
blage be punishable with death us
primcipal or as an accessary, his lia
bility to panishment depends oh the
degree ¢f guilt Ztlached te an ac!
which hasbeen perpetrated by vther
and which; if it be a criminal a:
trenders thesa guiliy also.  Hos guilt
thercfore depends on theirs, & th u
guii cannodt be legally established o
a prosecution against him.

relative Lo the principal and accessa-

the ‘triul, scems toapply in fuil tore.
to a case of treasun committed b

one body of n.2n in conspiracy wiu
puici's Wwho are aosents

would be ground Jon which a great|
Nut |

!

!
|
|
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legal guilt of the accessary depen ls |! pects the law of evidence, which:
& ta- | produced the British decisions with
enilt of the principal canonly be es- || regud 16 the triu] of principal and

|

: o |
en the cviniinality of the previous| ou
, but o the criminality ot {| indictinent.

'convicted, and that he ought not to
| e zousidered as waving the right |
| te d:imand the record of cnnviction,{
Lunless with the {ull knowledge of
| that might he cansented to be tried.
| TLz court, hwwever, aoes not decide
| wh. the law would be in such a
{cas:. ltizupnccessury todecide it,
| bec wise plcading to an indictmen’
in vhich a man is charged as having
< ¢ nmitted an act, cannct be con-
st «d to wave a right which he
wor ld have possessed, had he Leen
charged with having advised the act. |
No person indicted as a principal |
coiy be expected to say I am net al
orii cipaly T am an accessary 3 1 did
not commit, I only advised the acu,
| he authority of the LEnglish ca-
gos < bject depends in a great mea-
sure o the adopticn of the common
law d curine of accezgorial treascns. |
If 1hat doctrineg be excluded, this
bra-:i of 1t msy not be directly up-
plic ble te treasens committed with- |
in + - U, States, 1f the crime o
ad” »iug or procuring 2 levying of!
"wa e within the constitutional de-
fini. »n of treason, thcn he who ad-|
vic.- or procures it must be indicted
o the very act, and the qu:suon
w -ther the treasonableness of the
a- may be decided in the first in-
stince in the tri 1 of him who pro-
| cured it, or must be decided in the
teial of ens who committed i, wil
depend upen the remson, as it res-

|

accessary, rather than on the posi-
Ctive . ‘_11';01-':;}' of those decisions.

| Tlis question is not essential in
the j1esentcase; because il the crime

| be within the constituidnal defini-
emblage on Blanner- | tion, .t i& an overt act of levying |
|| war, snd to produce a conviction, |
to have becn cherged in the |

}.;3".1
j
i Th. law of the casc.being' thus far
| Efsttlet'—? what ought to be the deci-]
' sion ¢ the coart on the present mo |
| tion 7 Qught the court to set & hear
testimcny which canpot affect the
 prisonzr, or ought the court to ar-
| rest tioat tes imony § On this ques-
‘ tionumuch has been said—much that
| may [;:rbaps beascribed 10 a mis-

conception of the point really under
"considoration. The motion has been
treated as a motion confessedly made
i o stoy relevant testimony, and in
'the oo rse of the argument, it jas
[ been re peatedly stated by those who
:: Oppose the motion, that irrelevant
| testaiony may & ought to be stop-
| ped. “T'hat this statement is pei-

The whole reason of the law then |

1Yy 80 far as respects the ordef ol ||

fectly correct, 18 one of these {unda-
| mentu| principles in jucicial preceed-
1nes winch is acknowledged by all
and is founded in the absolute neces- |

ity ¢ the thing. No persoa wiil!
coutend that in a civil or criminaj
Case; enier party is at libefty to in.

-
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| troverted.  The counsel forthe pros

| semblage being no where alledged

| mction as made, azd the motion in

{ supported, end that né iestimony,

'

| been adverted 10 as dccicling- the

]

: npinions do¢s exist, the csurt cannot

troduce what testimony he pleases,
legal or illegal, aid 10 consume the
whole term in details of facts uncon-
nected with the parncular case.—
Some tribunal then must deside on
the admissibility of testimony. The
parties cannot constitute this triau-
nal, for they donotagrees The jury
cannot constitute i, for the ques-
tion is whether they shall hear the
testimony er not.

the court cin consiitute it ? i is of
necessi’y the peculiar province of

lity of testimany. I the ccuit ad-
mit impreper, or reject jiroper tess

but it is an error commitied 1n the
direct exercise of their judiciat func-
tions.

The present indictment charges
*he prisoner withlevying war against
the U. Stafes, and alledjres an overt !
act of levying war. That overt azt

B s e ey i — S

YWhe hen but .
the court to judge of the admissibis !

timony, it is an error of judgment, |

jicertainlv no d- parture, It has beery
lasked, in sllusion to the present casey
if a general ¢ mmanding an arn'y
should detach troops for a distant
service, would ths men .cern osing’
that detachm: nt be traitors S would
‘the commander in chief escape pa+
‘nishment ? “
Tet the opinion which has been
given answe? this quest'on, Appea =

|
Ii_

ing at the Iicad of an armiy woull,
' accorditig to this opiniem, be an o-
‘vert act of levying war 3 detaching
v military corps fregh it for mikit-ry

parposes, might also be an overt act
L of Tevying war. Tt is Aot pretendd
 that he would not be punishable fyf
'hese @cts, itis only said that he may
be tried and convicted on his own
aets. v the State where those actg
were committed. not on the dcts of
others in the State where these e«
thers acted, '

must be proved, according to the
mandates of the constitution and of |
the act of congress, by two witnesss |
es. It is not proved by a single wit.
ness.  The presence of tl1e acctsed
has been stated to be an essen‘ial
component part of the overt act in
this indictment, unless the common
law principle vespecting accessarics

luch has been said in the course
of the arcument on points on which
the court feels no inclination to come
ment particGlarlyy but which may,
perhaps not improperly, receive
gome notice.
~ That this court darss net usurp
power is most true, |

That this eourt dares not shrink
from its duty is not less true.

should render it unnece ssary 5 and
there is not on'y no witness who has |
proved his ac val or legal presence,
but #he iact of his ahsence is not eon

secution ofler to give in evidence
sukfequent transacticns, at a differ-
ent place, and in a different State,
in order to prove what? The overt
act laid ia the indictment > 1 hat the
prisoner was one of those who as
sembled at Dlannerbass tt’s isl.nd ?

y

' Mo _man is desivons ¢ placing
himnseif i a disagreeable situation,
No man is desirous of becoming the
pe uliar &ubtect of calumny, No
man, might he let the bitter cup
| pass from him without seif-reproach,
i would d#ain it to the bottors. But if
| he bhas mno choice in the case; if
"there is no alternative presented to
him but a dereliction of duty on the
opprobrium of those who are denoa
minated the world, he merits the

{
|
i
|

No ; thatis not alledged. Tt is well
known that such testimony is nol
competent {0 estublish such a fact.
Lhe constitution and law require
that the fact sheuld be established |
by two wiinesses, not by the estab-

li hment of orher facts frem whicl

the jury might reason to  his fuct |
The testimony then is not relevant |
If it can be i troduced. it is only in |
the charac'er of corrborative or con f
firmatory testimons . after the overt |
act has been proved Ly two witness-
€s, m such manner that the ques-
tion of fact ought to be left with 1he

jury.  The conclusion that in this

state of things no te~timony cun Lo
admiss ble, is so inevitable, that the

counsc] for the %], States cotld not
vesist it 1 dé no! understand them

to deny, that if the overt ace be not

proved by tWwe witnesses, so &s o
be submitted ‘o the jury, that all o-
ther tusiimeony must. be irrelevant,
because ne othe r testimony can prove |
the acts  Now an assemblage on
Blarnerhasselt’s islund is proved by
the requisite number of witneizes,
and the court might submit it te the
jury, whether that assemblage o-
mounted o a levying of war, but the
presence cf the accused at that as-

except in the indiviment, the overt
act is not proved by a sing¢le witness,
and of consequence all other tegti
mory must be irrefevant, 1

The only difference between this
the form which the counsel for the:
U. &. would admit to be regular, is
this. It is now gencra! for the re-
jection of all testimony. It might
be particular with respect to each
wilness as adduced. But ean this
be wished, or can it be deemed ne-
cessary ?

show that the indictruent caunot be

unieas it be of that description which |
Ftlre attorney for the 17, S. declares
himszlf not to possess, can be rele-
vant, why should a quéstion be ta-
ken on each witness?

The opinion of the court on the
créer of testimony has frequently

questien sgainst the motion.
1f a contradiction between the two

perceive its It was said that levying
war is an act compowunded of law &
fact, of which the jury aided by tle

]

| ceurt must judge. Te that declara<f
Liion the court still adheres,

I
]

It was said that if the overt get
was not proved by twe witnesses, no
testimony, in its mature corrobora-

+
.

If enough i3 proved to ]

1»'

tve or cenfirmatory, was admissible |

contempt as well as the indignation
uf his country who can hesitate
which to emb ace. _
That gentlemen, in a case the uta
most in.evesting, In the zeal with
which they advecate particular opi-
nions. and under the eonviction in
some mezsure produced by that 2eul,
should on each side press their ar»
guments too far, should be impa-
tient &~ any deliberation in the court,
and shou'd suspect or fear the ope-
ration of m "ivvs to which alone they
can ascribe that deliberation, is pere
haps a frailty incident to human na=
ture ; but if any conduct on the part
of the court ‘could worrant a sentie
ment that they would deviate to the
~ne side or the other from the ling

{ presciibed by duty ane by law, that

conduct would be viewed by the
judges themselves with an eve of

| extreme severity, and would long

be recollected with deep and serious.
regret.

The arguments on both sides have
tieen intently (nd de'iberately consie
dered. Those which coulv not be
noticed, since to notice every argu-
ment and authority would swell this

[ opinion to a volume, havé not been

disregarded. The resalt of the whole
is & conviclion 8s complete as the
mind of thre court is capable of ree
{ceiving on a complex subject, that
| the motion must prevail.

No testimiony relative te the cone

clsewhere & subsequent to the transe
anction on B-annerhassett’s island,
c#n be admiited, because such teg
{timony. being in its nature merels.
corrob rative, and incompetent 1;
prove he overt act in jiself, i€ 2ppen
levant, until there be proef of the
overt act by two witnesses, -
Thiz opinion does net compre? rend
| the proof by two witnesses t".u: the
‘meeling on Blanm:l'hasscttfg igg{:,‘
was progured by the prisc pey, "On
that puint the court, for ¢he present
{ withholds its opinion, fup reason;
which have been alseady assigned 3
and as It is understootl from -t'h;
statements made on the .part of the
| prosecution, that no suck testimony
exists. If there be such, let it be
nﬁ'crec.l and the -coust will decide
upon if, ;
ihe jury ‘have now heard the opi-
hion of (e court on the law of the
| case.  They will apply that law to
| the facts, and will fied a verdiét of
guilty or ‘not guilty as their ‘own
consciences myey dicct,

STLUBENS
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or covld be 1‘eic’vang.‘ |
Freda that declaration there ig
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dact or declarations of the prisonep -
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