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TERMS.
gscnipTiON, three
hatf il advance.

‘ ,' [C ’ l
¢F Persons residing. without the State, will -be
tequired to pay the wuoLx amount of the. year's .

bubm_:riptiuu in advance, N iR 1
RATES OF ADVERTISING.
For every 16 lines (this size type) fisst ingertion

Court Orders and Judiciul Advertisements will

be charged 25 per cent, higher; and a déduction

of 33} per cent. will he made from the regular
prices, fur advertisers by the year.

»

(7 LeTtxns to the Bdilors must be post-paid: | gt

NOTICE!
PERSON S indebted to the late Firm of W, A.
WILLIAMS & Co, are required to make im-
mediate payment, or their bills will be putin a train
for collection. Their office is at the corner of Mrs.
Sherwood Haywsod's Let. '
. ROBT. W, HAYWOOD,

e ‘ & ITrostee, -
Raleigh. Feh. 19, 1838. 16 Sw

2 3 |
ol Horse Stolen! |
MY Stable was broken open on Friday night

last, and a valugble HORSE stolen there-
from ; for the recovery of which, or suchinforma. |

& SO,

dollars per lnnqp—-ona1 -

| equil) they. are not ¢ xcclle
| Horse in- America. -

. tions aré made to buard mares at 25 cents. per/
day, with no habil'ty for escapes or accidents.

hoARS Py
THIS EINE' BRED BACE HORSE .
"ILL serve throughout' the vear at his
I ¥V owner’s Stable in Johnston County, five
miles West of Smithfield, 25-miles South-East
‘of Raleign, and 40 miles North-East of Fayetre-
ville, at the.moderste price of THIRTY dollars

The Spring Season will: begin on the Ist of
March and end the 1st of August.
FESTIVAL has now the praduce of three
Springs on foot, wilely spread through the
| Seuthern and Western States, [1hose of the first
Spring being mestly in Virginia. }and in promi- |

| st of dvstinction and usefulness (chances being
d by thie get of any

|

r z i -the Season, with Fifty Cents to the Groom.— |
one dollaf; each subsequent insertion, 26 cents. . |

all

are the plans of fair delightful pemce

. . OPENXON .
Of the Supreme Court of North Carolina,
.in the case of the * Rarxion & Gaston
Rairroap Company v. Davis,” delivered
by‘fn’is Honor, Chief Justice Rurrin,
Fhe Plaintifis were incorporated by au
act of the'General Assembly passed in De-
cember, 1855 (2 Rev. Code 299) ++ [ur the
purpose of effecting a communication by a
Rail Road from some point, in or near the
City of Raléigh, o the termination of the
Greensville and Roanvke Rail Road at or
near Gaston, on the Roanoke River.” Af.

Company, with the usual faculties of plead-
ing. and being impleaded, and purehasing
and hohlingy estates real and personal, as

Such ev.dences, inaldition te his blood, turf
periormances, from one.to four mile heats, [ sce
T'urf Register] wnd moderate terms, it is hoped,
will continue the libersl patronage he has wlrea-|
dy received.  Extensive and suitable prepatu-

PEDIGREE IN BRIEF.
FESTIVAL was sired by Anierican Eclipse-
his-dam by Timoleon, Grund dam by Young
Tup, G G. dam by Umpire, G. G. G. dam by
Grey Diomed, G. G. G. (G. dam by Wild Air,
he by imported Festnaught—Young Tup by im-
ported Tup, he bv Juvein, und he by English

|

tion ‘as will lead to it, I will _give a reasonable re. Eclipse—Younyg Tup's dam by Marske, lLe by
ward. ‘The said Horse is a light [ron Grey, ﬁve_: arppnrtn.l Shark put of imported Virago—Um.
feet two or three inches high, is rough-shod all pire by imported Shark, out of a Cub Mure:

reuad, and blind of his sight eye, :

WILLIAM HOLMES.
Raleigh, Feb. 19, 1839. ' :

OLD_SIR ARCHY.
* |

Y APPLICATION to the Postmaster at Hills-
borough, a very fine bay FILLY, by:Loxe’s
MARION, her dam by OLD SIR ARCHY, may
_ be had on reasonable terms. Her dam was bred by
Mr. Axis, of Northampton, several of whose full
sisters commanded high prices; one sold for $1600.
This Filly is of a good size, is wery handsome,
and will be four years old in June next.
For her Pedigree, reference is made to J, D.’
Axas, Esquor'Major A, J. Davie.  _.
Hillsboro’, Féb. 18, 1838, 16—t 18t Ap.

FRESH GARDEN SEEDS,

‘ ‘? JLLIAMS & HAY WOOD havelate-

¥ ly received a supply of THORBURN’S su-

perior Garden Seeds, all the growth of 1857,
Raleigh, Feb. 1838, S 1T-41

NOTICE.

ON Monddy, the 2d day of April ensuing, I|
shull'sell to the highest bidder for ready
money, at the Court hoase in ﬁa]cigh, lnkely
NEGRO BOY sbout 19 years of age; belenging
1 the Estite of Enxuxp Coorss, suld undc) the
direotinn of the Will. |

ALFO, on the sume day and at the same
Ishall sell on the same terms, a eTro-
und Child, ubout 22 years of age.

! ALLEN ROGERS, Ex'r.

Wike en._ ¥ b. 20, 1838. 17— ta.

i

|

{definitely, #s every body knows that sncestors |

And only one remuve further, from the same

| - .
plusce, | guard ugainst imposition, 1 proceed to give u |
WUTaw  sUOTT sketeh of a certain e o

Thus Iis blood might be extended almost iu-

!.

double ut every remove. ,

Those conversant in the annals of blood, will
readily perceive, that better materials cannot,
ut this day, be furnished fur a choice stock, th.n
courses in the veins of this beautiful Animal. |
In a condensed view, he stands thus related to
the best blood that ever graced the Euglish
Tuf, viz: 5th in immediaste  descent, in two
col'a‘eral kines, fromighe great English Eclipse,
viz: through the damPof Timo'eon by Saltrum—
he by Kchpse through the grand dun of Ameri-
can Ecl pse by Pol8tos, he by English Eclipse. |

angestor in unother line, viz: through Javelin,
Tup and Young Tup. ‘Then'full in the two
pcewerful currents from the loins of old import-
ed Shark, haifbrother to English Eclipse, thro’
Umpire, and the dam of Young Tup. But the
stream is s!ill more impulsed by the rich and
choice Medley Strains, coursing from the pure
fountain of Grey Diomed, by imported Medley,
and Amanda the dam of Duroc.

Who could des:i-c better materials ? -

Bona Vista, Johnston Ce., N. C.

February 13, 1838. ’ -_2-16—_4“’

Look out for a Scoundrel !

KELING it a duty which I cwe to the Pub-
lic, to exbse rascality and put them on their

G G lee s AT TT D WTLIT

‘. 2 m -y
who ieft Nash county, N, C. a%ﬁn’f(fge since,
between twe duys, after haviog forged a Note to

|2

jury to the land, “crops, or other property,

heariye sy
'T .

[far as may be necessary for the purposes of
the act, it proceeds in the severth section
** todnvest the President and Directors
with all the rights and powers necessary
for the construction, repair, and waintain-
ing a Ruil Roud, to be located as aforesaid,
and to wake and construct all such works
as may benecessary and expedient to the
proper completion of the Road.”” . By the
12th section, the Company have immedi-

ately ** full power. to enter upon all lands |

through which they may wish to construet
the Rc_rad, to tay ‘out the same,’not invading
dwelling houses, &c.and with other restri -
tions, particularly mentioned. And by the
17th & 21st sections, eutry may be made
upon the lands thus laid off for the purpose
of constructing the Road, and upow adja-
cent lands for the purpose of getting the
necessary materials, with a provision in the

24 section for rediess by action and dou-
ble damages, for any wanton or wilful in-

by an entry for either of those

-

) v for purposes.
To provide for the condemnation of the
land thus laid off for the Road, or entered
upon, after having been thus laid off, and
also to provide for a compensation to the
owner ol the land, is the subject of nihe
sections of the act—beginning with the 12th
and ending with the 20th section.  The
material provisions of those parts of the act
are, thatif the Company and the owner of
the land cannot agree as to the terms of
purchase, the former is authorized, after
uotice to the owner, to apply to the Court |
of Pleas and Quarter Sessions, and the
Court is thereupon required to * appoint
five disinterested and impartial frecholders,
to assess the damages to the owier from
the condemnation of the land for the pur-

MONDAY, MARCHES, 1838,

fer providing for the organization of the.

3 P

the . Company overd: -the ‘Court. of t.hét- ;1_|ere R . .
ounty te i fore, th
County te appoint five freeholders to make + the public must hav

' to make 1 i
_tl:l;e.t_ls_sessmemi accdprdm._t.l: to the act. Mr. |sent of in:;f\:!:ld::lgou
avis appeared and - made known.to the| Thi is not i )
C_oqft, that he nrﬁl the Company had:been | lio:,h::su’n?t?;h‘tset'lug or_:;lye 7 :;ght el
unable to agree touching tLe' price to be [ the people, but itiz a rigﬁ?ﬁ?ﬁiﬁte b!:dy UE
gasd to him for:the land sought to be con- | Governmenf. It was said at the pl;‘areih:t
emned, or touching the compensation for [it was a sovereirn riecht and therefore re-
the inconveniences he must be subjécted to | mains with tife ;eOpﬁa of this State, si .
ﬁg :l;?ugr;;pz.sed lo_catw;i nl" the ll.;hdmd.[And 't is not granted in the Cuns.ti:utim:' 31;!;::
-lused His assent to the mode of pro- | position; if tr ot :
ceeding for settling the controversy lul{uch- 01}; tl:éo;’ui:'i:l:r’e:ﬁ:lllgi;lsﬁ?:{h;hé o
mgd the said price and compensation then ! ment. But it seems te the Court ;‘I?:;T-
_igjez?:&itfn:;:ie;:‘tled bg. th:: Cumpaluy_, bu:_ untenable.. Itis true the eminent dbmair{
iobjec - e—Kirst,asa violation of | is g politi J ; i
the right of private property secured by the th‘l"ﬁ? uli?:rn:)::rirs::::;:ﬁ:a pﬂ:ve:x’ rs"’ 13
12th section of the Bill of Rights ;-and, se- | by any Governmert, Before a eoe Ic“fe
condly, as depriving him of the right to a|sgitute a Government. they aretlem%:l:n-
teial by Jury, which is made inviolable by | necessarily the possessorsof all politi e?
the 14th section of the same instrament, — | power which men, by the natural P:in:ilz?--
Uhe Court, nevertheless, appointed the |vine law, can rirhtfuhlly exercise over eacl
(reeholders, and made the order specifying | other. = But by the constitution Ynf o
their dulies' i the words of the Statute. | ernment, the political powers re n’iﬁi(gog
At the next Term, three of them returned | the existence of Governmentand ?o the dis-
their report in the form prescribed in the | charge of those functions for whic;h th
14th section, together® with the certificate community created it, -are transferred be
of the Justice of the Peace who administer- | the people to the Government. If‘:)em th{i
ed the u::th to them, _ people, the Government-derives the power
. Lhe Company thereupon moved to con- | to act oa and control the people themselves,
firm the Report and have it entered of re- {unlessin those points, in which the Govern-

ve the right
{,or against, the con-

cord 3 but the other party opposed the
motion, and prayed the Coaurt to dismiss
the proceedings. Upon consideration there-
of, the County Court refused the motion
of the Company, and granted that of Mr.
Davis, .from which an- appeal was prayed,
which was also refused, upen  the grouund |
‘that no appeal is given in the Charter. °
The case was then brought into the Su-
perior Court by a certiorari, aud the or-
der of the County Court, dismissing the
proceedings, was held to be erroneous and
reversed with costs,and a writ of procedento
ordered, commanding the County Court
to proceed further in the case according to !
the said act of the General Assembly and
the law ql'lhc land. From thatjudément,
Mr. Davis appealed to this Court.

As no objection was wmade in either of
the Courts below, that the road was laid
out o as to cover more land or in a dif-
ferent form than the charter author-
1zes 3 or that the freeholders acted irregu-
larly 5 or that the damages assessed are
not a fair and adequate compensation for
the fee simple of the land taken and all
iucidental damages, it must be assamed,
that there 1s no ground for exception in

pose aforesaid, any three of whom, after
being sworn and viewing the premises and |

. . Py & " TR > "_i,
ury the same® in a form given in the act ;|
and in making the assessment, ** they shall |

either of those respects. The case 1s there-

| these incidental powers, derived by a fair,
proximate and natural” implication from

lina, however, is not one of specially dele-

tablishing a. government for this State,”
and vests ¢ the Legislative powerin‘a Se-
nate and House of Commons,”’
no granis of power to the Legislature ex-

ment is restricted by limitatious of power.
With that exception, the powers of the
become those of the Government,
save only, that over the Constitution, of
Government itself, to abolish or alter it.
The Government of the United States is
an exception to the general principle, from
its peculiar consfruction. To its forma- |
tion the people of the several States were
parties, and they, as the people of several
States, have specially delegated to it par-
ticular powers for the ‘purpuse of making
themselves one people, under one Govern-
meut, for particular purposes only.  But

nation

those enumerated, or from the purposes
of forming the Constitution as disclosed on
its lace, huve been exercised and must be
vielded.” The Government of North Caro-

gated powers: Itis pnly one of limited
and restricted power.

The Constitution begins by simply ¢‘es-

There are

fore to be decided, on the specific Con-

stitutional objections made on the part of |
i R 'A ek -

- - t ]
benefit of a full argument st the last term.
‘The impressions received were then so de-
cided, as to have warranted the delivery

cept in a few instances, where the power
would not seem naturally fo arrange itself

under the general class of legislative pow-

- Administrator’s Noftice.

TVHE Subscriber, having qualified at Februa,
vy Term of Wake County Conrt, as Admin- |

i the Turboro’ Branch of the Bunk of the State,
t for $1,400 or $1,600—usiug the names of sev. -
| ral of the most responsible men ol his county;
besides numercus bresches of trust committed

2 t

in various ways, e never losing an opportunity |

istrutor on the Estate of Francis Sturdevant, |
dec’d. of sxid county, hereby gives notice to
all persons indebted to said Estate to muke im.
mediate payment, and to those having demands,
to present them wilhin the period prescribed |
by law, otherwise, this notice will be plead in |
bar of their recovery.
HENRY STURDEVANT, Admr.
Feb. 19, 1838. 17 6w.

TICE.
o

FURTHER NO

-
4

AT the Store of Johuston Bushee, Esq, on
the 17th of March next, 1 will expose at public
sale Lo the highest bidder, yn the usual credit

. SIX LIKELY NEGROES,

that presented iselfl for defrauding the com-
munity.

WHITFIELD i« a fine fiure of a man; sbout
five leet ten inches high; rather dark hair;
plausible in his manners, and of insinuating adl-
dress; quite a business man in every respect,
and prooe to ingrutiate himself into the fuvor of
strangers. It is supposed he will muke his way
to ‘I'exas; und knowing that the people of that
country are liable to be imposed on by such
scoundrels, and having the best wishes for the
prosperity of that country, 1 feel it 1o be my ‘
duty to warn them against this fellow, who will
uttempt to take them in as certaiuly as hie goes
amoung them. PLTER R. LILLY.

Raleigh, Feb. 24, 1838. ' 17-3w

IT7 The New Orleans P’icayune and Houston
(‘Texus) Telegraph will insert the above three
weeks each, and forwurd bills to me. P.R. L,

EILLSBOROUESE
FEMALE SEMINARY.

the 'p'rufneuy of ‘the said Francis Sturdevant,
dec’d. | :

rEVIIE Subscriber takes this method of giving

HENRY STURDEVANT, Admr.
Feb. 19, 1838. - [7—ts.

Northampton Female Academy,

JACESON, N.C.

11E exercises of the above institution were

resumed on mondsy thie 15th inst. under
the immediate management und direction of
Miss Hannipr A. Drirayy who was recommen-
ded to the Trustees by Mrs. Emma Willard, of
the di-tinguished Female Seminary at Troy, N.
Y. Miss Dellay hus been connected with the
Northaempton Academy for the last 12 months,,
and hier extensive and thorough knowledge of
the various sciences belonging to & perfect fe-
male education, her admirable method of im<
parting instruction, her untuing industry in the
perfermance of the duties apperiaining to _jier

station, and her mild und amiable. d¢meaner, |

Have alreudy secured tor her the nnisttl'!l"l ap-
probation of not only the patrons of the instiju-
tion, but of the Trustees and of all who are-ac-
quainted with her both us a lady and -a teacher.

The Musicsl Dep'qrtmem is entrusted to a la-
dy I.dmimbly ql_s_ah‘ﬁed to gllt ius_ln[caliun in
thut branel. I “ ! :

Bludents will be charged only from the time

entrance to'the termination of the session.

Buard‘m.y be had in respectuble families in
the village, ‘ut 874 to.$8 per motith.

The tevms ofinstruction for the session of five
months, aré ss follows : e

For the ordinaty branches of English
learhing. - - - e = 4]
¢ the higher = do do ~12
‘“ Frenchand Mathematics, - - 15
“ Nasic, @&l v e -e.zle 1S
MATT. CALVERT, Sec'y.B. T.
Jackson, J}n. 29, 1838. 4 17—aw.

The Richmond W
tull copy the uboye:

and Haleigh Register,
r weeks, and for

’!-;Krd

| Ornumientsl Needle¥ (Muslin) -3 00
1= »do ; 9% - Crewel 500
French Language, - " 1500 -
< Board may l:;obtnined in respectable fami-

{lies ut 9 or 10

notice to Parents ind Guardisms, that he
hus again taken this Institution under his im-
mediate instruction and contro'. Instead ofthe
mere pencral Superintendencs which he las
exercised for some yeurspast, he will herceluith
{uke part in the insiruction of the higher Clusses,
as well as give (o every department of the
Schoul a eonstant, persenal Supervision.—
The same Teachers who have, in time past,
given such general satisfaction to the Publie,
will continue their faithful lubors.

The first principle of the School shall be, as
it always bas been, 10 give to the Pupils an un-
derstanding knowiedge of what they are taught
—to-proportion their studies to their respective
capacities—to establish a habit of close and
correct thinking—te illustrate; as far as may be,
each lesson by example and experiment, and
to give 1o the whole system of instruction a
practical, rather thsn a theoretical cast. No
pains shall be spared to give to the Institution
x character for conscigntious,unsparing devotivn
to the best interests of its Pupils, '

Lessons in Musi¢ and Painting are given_ by
a competent and approved lostructress. The
¥rewcn Laxovaex will be taught by a native-
of France, z gentfleman every way qualified.

. The Subscriber will cheerfully take charge
of such Pupils ‘as may be committed to his per-
sonal'care; and will place them'in such fumilies
ds will secure attention.1o their comfort and
moral culture. A few boarders will be receivel
on early application, inta his ewn family.
" TERMS OF TUITION.
Literary Branches—First Class, $17 00 per ses.
‘o s p Sddo 1500

s

. T e Tec A
Inst’n on either Pia
Drawing aud Painty

;

turs per monmh. Fhe present

| Session commenced on the 25th ult. '
T . WM. M. GREEN, Sup.

‘Hillsboro’, Feb. 1838, 17—4w

"Cotmisel for the A

‘tablish both parts of the pro

. "Phe right to compensation s an abéalite
and legal right, was eontested 1,;5;.,*0,,',,.--.
sel for the Appelle¢, and strenuously asseriad

it, but in this case will assaine it to exist as
contended on the part of theAppgihni;ﬂ;d‘ ]

tbe.Constitution of the United States, -
viding that ¢ no person shall be deprived of
 his life, liberty or property, without dus
process of law, nor shall private: property
be taken for public use without just eam-
pensation.” - That has always been under-
stood to be a limitation of the power of the'
Federal Goverament, and not of ¢t of the
States. It was so authoritatively held by
the Supreme Counrt of the United States, in
Barrow- vs. the Mayor of Baltimore; (7
Peters’ Rep. 243) which dispenses with
further observations from this Court. -
‘The natural right and justice of gompen- .

tions, were also relied on as sufficient in
themselves fo create the supposed restriction
But the sense of right and
wrong varies so much in different individu-
als, and the principles of what is™called
natural justice are so uncertain, that they
cannot be referred to as any sure standard of
Counstitutional power. - It is to the Consti-
tution itself we must look, and then, not
merely to its supposed general complexion.
T!le}-e must be words in "it, whichj upon a
fair interpretation, and in reference to the -
subject matter and to direct consequenges,
are incompatible with the enactments of the
Legislatlire, before a Court can pronounce
such enactments null. The principle ishow-
ever so salutary to the citizen, and concerns
so nearly the character of the State, that it
may well be urged that it must be conse-
crated by its adoption.in some part of the
free Constitution of this State. . 'We should
be.reluctant to pronounce judicially; our in-
ability to find it in‘that instrument. Ifit be
not incorporated therein, the omission nfust

on this power.

be attributed to the belief of the founders of
the Government, that the Legislature would
never perpetrate so OSE
oppression, or that it would not be tolerated
by the people, but be redressed by the next
Representatives chosen. There'is no doubt,
that, while the Legislature and

tana'ctdfgrdﬁ

ficers. It does not even confer the revenue
power, nor that of granting the vacart landsg
vet the Legislature has always exercised]

consider the proprietor of the land as the | tg

owuer of the whole fee simple interest l of our judgmentimmediatély, if it had beeu
therein, and tauke into }:utlbidel‘aliuﬂ the | liecessar.\r;; but as the pn_ig,ecul_iun of the
quality & quauntity of the land C(l"dt‘ﬂ“]ed, | work conducted by this company couhl not
the additional fencing that will be required | be impeded by the delay, aud some of the

thereby, and all the inconveniences that
will result to the proprietor from the con-
demnation theicof.”  The Report of the
freeholders, when thus inade, is to be re-
turned by them forthwith to the Court and
+¢ unless some good cause be shewn azainst
the report it shall be confirmed by the Court
and entered of record 3 wherenpowr, and
upou payment or tender of the damages,”
the land reviewed and assessed as afore-
saitl shall be vested in the Raleigh & Gaston
Rail Road Company, and they shall be ad-
judged to hold the sawme in fee simple, in |
the same wauner as if the propriefor had |
sold and conveyed it to them.  “1f the
Cuempany shall take possession of any land,
and- (ail for forty days to institute procee-
dings forits condemnation as aforesaid, or
shall wot prosecute them with diligence,
the proprictor of the land -may apply to the
Court to appuint the freeholders with the
same duties and powers in all respects as
before, and the Court shall in like manner
affirm or disaffirm the report :»” and ¢*when
any-such report, ascertaining the damages,
shall be confivmed. the Court shall render
judgment in favor of the proprietor for the
damages so assessed and doublé costs, and
when the damages and costs shall be satis=
fied, the title of the land for which. such
damages were assessed shall be vested in
the Company in the same manner as if the
proprietor had sold and couveyed it to
them.”” : : :
By other parts of the act, the Company
is required, under pain of forfeiture, to be-
gin the work within two, andfinish it with-
in ten years, and is vested with the ex-
clusive right of transportation ou the Road,
and required to transport all persons and
property for certain tolls.’ '

It is a misdemeanor, punishable by fine

Road or place any obstruction on it. |

By section 25, all inachines and vehicles
and ** all the works of the said Cowmpany
constructed, or-property acquired under
the “authgrity of the act, and all profits
which shialt-accrue from the same, shall be
vested in'the respective Stockholders of the
Company forever, in proportion to their
respective shares ; and the sawme shall be
{deemed
from an
years:? il _
- By the last section, ** the corporate pow-
ersgranted by the actare to enure fornine-
ty years and ‘no Tonger; unless rencwed by
compelent authority.” c ;

y public charge _or tax for fifteen

%

land of Mr, -Davis, situate .in  Warren

(" Star and-Standard, each 4 weeks. .

and imprisonment, to destroy or injure the]

rsonal estate, and be exempt

The Road, as laid down, passes over the

points made are nuvel and of mueh magni-
tude, in reference to a cluss of subjec(s on
which there has been recently and proba-
bly will be copious legislation, it seewedl
discreet, before announcing a decision, to
give to the argument, and (o the whole
subject, the deliberation for which the va-
cation afforded the opportunity.

‘The right of the public to private proper-
ty, to the extent that the use of it is neeu-
{ul and advantageous te the public, must,
we think, be universally acknowledged. —
Writers upon the laws of nature and na-
tions treat it as a vight inherent in society,
'There may,indeed, be abuses ol the pawer,
either in tuking property . without @ just
equivaleut, or in taking it for a pirpose
really not necdful or beneficial to the com-
munity ; but'when the use is in truth a
public one, wheu itisof a natuve calculat-.
ed to promote the gemeral welfare, or is
necessary to the common convenience, and
the public is. in fact, to have the enjoy-
ment of the property or of an easement on
it, it cannot be denied, that the power to
have things before appropriated toindividu-
alsagain dedicated o the service of the
State, is a power useful and necessary to
every body politic. . Theoretical writers
have derived it from the original and (ull
property, in its highest sense, e:_»:isting in
the community or sovereignty of the State
before any division amoung individuals, and
they deem the right of resumption for com-
mon use 1o be tacilif' reserved by implied
agrcement. Thus derived, the power bas
the sanction of compact, which- preba-
bly furnishes the motive for tracing it to this
source as constituting a sanction founded
in morals and nature. Bat, practically,
it is immaterial whether the right be sup-
posed to have beer implicdly reserved be-
cause it-ought not to be granted, or because
it is a portien of the national sovereignty
which is inalienable by the government, or
whether the rightis created by the |Fubi_ ic
necessity, which at the time calls for its
exercise—ils existence in every Stateis
incontestible and indispensable. '

A familiar instance-of the exercise of the
power is the levying of revenue, by taking
from the citizen, {rom time 0 time, such
portions of bis property asmay be requi-

by the nation. Auother instance essential-

site to conduct the Government, instituted

both powers, by levying taxes and by au-
thorising dispositions of the public domain.
Although ¢¢ the right to the unappropriated
soil is declared to be, in afree Government,
body of the people,’”” which means nothing
more than that it shall not be seized on by |.
any individual or particular class, but shall
be kept or disposed of, for the common be-
nefit of the whole people—this power, or
right of eminent domain, is likewise pos-
sessed by the Government, and may be ex-
ercised by the Legislature or under its au-
thority. Unless vested there, it cannot be
called into- action, and without it neither
the Government nor the State could hold
together. It is peculiarly fit to be wielded
by | the Legislature—it is a power found-
ed on necessity.  Butitis a necessity that
varies in urgency with a population and pro-
duction increasing and diminishing, and de-
manding channels of communication, more
or less numerous and improved, and there-
fore to be exercised according-to circumstan-
ces from time to timé. The Legislature of
North Carolina, when it%®vas a Province
and since it became a State, have always
exercised it, either directly or through the
intervention of the Courts that administer
the domestie police of the several eounties.
It is a power which the Government is
bound to the people to exercise, limited on-
ly by a sound -diseretion as to the number
and nature of the Roads, and restricted as to
the mode of exercising it by the provisions
in the Constitution, if any such-there be.—
It is contended that there are such provisi-
ons, and that the act before usis in violation
of them in several 1espects,

It'is said—First, that the right of proper-
ty involves the right to precedent compen-
sation -for it, when taken for public uses.
It is thence deduced as a corrollary, that
the guestions whether the property shall be
taken, and what ﬁpensation shall be paid
for it, .do constitute a question at law res-
_pecting propetty, and mustbe tried by a
Jury, according to the 14th section of the
Bill of Rights.

If the Government ean lawfully take pri-

ner restrained or would never act in agnan<

one of the essential rights of the collective | 8

| sitive opinian on this oocoasion.

of
fokior

State expresslys restrict the agtion”

their own local governmen

ner to make Buch a restraint necess: Card
There is, however, no clause in that 1
ment which seems to bear en the point, un-
less it be that which is relie@on ia ‘the “ar-
ument for the Appellant. It is the 12th
section of the Bill of Rights which declares,
¢t that no freeman shall be disseised of his
freehold, or deprived of his life, liberty or
property, but by the law of the land.”! - Un«~
der the guaranty of this article, it has beex
held, and in our opinion properly held, that
private property is protected from the grbi-
trary power of transferring it from one pers
son to another. We doubt not thatitis also
protected from the power of despotic re~
sumption, upon a legislative deelaration of.
forfeiture, or merely. to deprive the owfier
of it, or to enrich the treasury, unless a8 a
pecuniary contribution by way of tax. Such
acts have no foundation in any of theipea~
sons on which depends the pawer, in virtue
of the right of eminent dorlnain, 10 t;‘:ieﬂl:n-‘.
vate property for the public use, and they
couldI;mtpf)e ys‘ustained by the offgraof the
fullest compensation. Though not 80.0bvi-
ous, it may also be true that the clause un-
der consideration is restrictive of the rightef
the public to the use of private property im~
pliedly, and forhids it, without compensa-~
tion. But it isa point on whioch the Court
is not disposed nor at liberty ta give a po-
it is not
required as a preventive warning -against
unjust legislation, For it is more inadmis-
sible to suppase that the legislative aots will
be designed to work oppression and Wrollg:
than to violate the Constitution difeetly.” It
is not deemed probable, gnd with  di ty
conceived to be possible,. that the

ture. will at any time take the

A=
property of
the citizen for public use, without at the
same time providing gome réasonable /me<
thod of ascertaining a just coffpensation’ and
some certain meahs of paying it: Moreover,
it is not open to the Court to give the defin-
itive opinion demanded, because it does ::':;
in pur judgment necessarily, arise here,
it is indecent to decide so -grave a quastion
extra-judicially. Here the Statute does give
| compensation {air gnd libgral, embr#ping not

vate property for public use, without com-
pensation, then, confessedly, there is no
controversy to be tried.  But the Govern:
ment may prescribe such terms as may be
| deemed befittingits.own character and the
| justice of the State. _
a constitutional obligation on the part of the

ly of the same character; is that: of devot-
ing private property to public use us a
Chighwaye A nation could not exist with-
out these powers, and they involve also
' the welfare of each citizen individually.

count¥, and, at November Term, 1836,

' An associated pe:rl_e eannot be conceived,

without avenuesof intercommunication,and

Government to make compensation, yet if
the eompensation need not precede the tak-
ing of the property, the condemuation of the
Defendant’s land. is not i , because he
may refer to the consti I mode of as-
 certaining and enforcing

‘So, tlough there be

payment of its va~

only the direct, but all. in tal aud con-
sequential damages.  F¢ 0 :

this cause therefore, it m
granted, that compensafig
requisite, as no doubt it
made. Bat with this ac
is ‘of apinion that the pr
pellant’s Counsel,

s 0 A

taining it and the pe
Unless Sompensa

the seizure of the proper
many casea,” one of §

flu‘emd,'oth.er damages.” It behooves. the

fdrit-is-"impaim}had": "
m;.m_?fgbjju' sh

p[iellf ant, therefore; %o es.
. ey ".1"“‘ @

en the other side. - The Court.do.not déynb :

not on all the grounds on which-his Coun-

sel placed it The Court cannot adopta

of the several distinct soureessfrom which it .

was derived, o e N gl
One of them was the fifth amiendmer fﬁpf

®,
k2

sation, and the nature of our-free institur~ *




